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JOINT APPENDIX 


| Filed September 19, 1957] 
: IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AUDREY WHETZEL 


FREDERICK WHETZEL, JR., a minor, 
by FREDERICK WHETZEL, his father 
and next of friend, and 


FREDERICK WHETZEL 
521 Parkland Place, S.E., Apt. 1 
Washington, D. C. 


Plaintiffs 
vs. 


CHARLES M. HARRINGTON, and 


MRS. CHARLES M. HARRINGTON 
Dover, Delaware, and 


JESS FISHER MANAGEMENT CO. 
1420 K Street, N. W. 
Washington, D. C. 


Defendants 


) 
) 
) 
) 
) 
) 
) 
2) 
y 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Pe 
) 
) 
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COMPLAINT FOR NEGLIGENCE 


Civil Action No. 2357-57 


1. The amount in controversy, exclusive of interest and costs 


exceeds Three Thousand Dollars. 


2. Atali times during the month of June 1956, defendant Charles 


Harrington and defendant Mrs. Charles M. Harrington, were 


joint 


owners of an apartment house located at 1800 Ft. Davis Street, S. E., 


within the District of Columbia. 


3. At all times during the month of June 1956, defendant Jess 
Fisher Management Co., was the agent employed by defendants Harrington 
to manage the aforesaid apartment house. 


4. Atall times during the month of June 1956, plaintiff Audrey 
Whetzel was a rent paying tenant of an apartment within the aforesaid 
apartment house. 


5. Defendants negligently and carelessly caused and permitted 
the ceiling of the plaintiff's apartment to be and remain in a dangerous 
and unsafe condition, which condition has existed for many months prior 
to the time of the hereinafter described injuries to the plaintiffs, and of 
which conditions defendants had notice and knowledge. 


6. Onor about June 30, 1956, and as a result of defendants' 
negligence, a large heavy section of the ceiling plaster suddenly fell 
from the ceiling, striking Audrey Whetzel, who was asleep, and causing 
the plaintiffs the injuries hereinafter alleged. 


1. As a direct and proximate result of defendants’ negligence as 
herein alleged: 


(a) Plaintiff Audrey Whetzel suffered painful bruises on her body, 
and became and continues to be anxious, fearful and nervous, being twice 


hospitalized for mental disease, being twice adjudged of unsound mind 
and then restored, to her great embarassment and to the detriment of 


her earning capacity. 


(b) Since the time of the injuries, plaintiff Frederick Whetzel, Jr., 
has suffered, and will continue to suffer, the loss of her support, main- 
tenance, education, nurture, care, training, attention, acts of kindness, 
comfort and solace. 
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(c) At the time of her injuries, his wife was in good health and was 
gainfully employed, but as a result of'such injuries, plaintiff Frederick 
Whetzel has suffered, and will continue to suffer loss of her consortium 
and services. __ 

(4) As a result of the injuries, plaintiff Frederick Whetzel has 
incurred and will continue to incur medical and hospital expenses for the 
past and future treatment of his wife in the sum of $100, 000. 

8. All relevant acts or émissions by defendant Jess Fisher Manage- 
ment Co., were within the scope of that defendant's employment by 
defendants Harrington and occurred while that defendant was the duly 
authorized agent of defendants Harrington. 

WHEREFORE, plaintiffs each demand judgment against the defen- 
dants in the amount of $250,000.00, interest and costs and ask for such 
other and further relief as to the Court may seem just and proper. 

MURPHY & NELSON 
By: /s/ Eugene X. Murphy 


[ Plaintiffs Demand Trial 211 C Street, N.W. 
by Jury Darel I. Sherry 


/s/ Eugene X. Murphy] 1413 K Street, N.W. 
Attorneys for Plaintiffs 


[ Filed Oct. 8, 1957] 


MOTION FOR SUMMARY JUDGMENT ON BEHALF 
OF JESS FISHER MANAGEMENT COMPANY 


Comes now the defendant Jess Fisher Management Company, and 
moves the Court to grant summary judgment in its favor. In pport of 
its motion, it refers to the pleadings, points and authorities and the Affi- 
davit attached hereto. 


GALIHER & STEWART 


By: R. N. Galiher 


Attorneys for Defendant, Jess 
Fisher Management Co. 
820 Woodward Building. 
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NOTICE TO: Eugene A. Murphy, Esq. 
Attorney for the Plaintiffs 
211 C Street, N.W., and 
Daniel I. Sherry, Esq. 
1413 K Street, N.W. 
Washington, D. C. 

Please take notice that the points to be submitted in support of this 
motion, and the authorities intended to be used, are attached hereto. 
The rules of the above-named court require that if you oppose the grant- 
ing of the same, you shall within five days from the date of service of a 


copy thereof upon you, or such further time as the said Court may grant, 


or as the parties of this suit may agree upon, file in reply with the Clerk 


of said Court, a statement of the points and authorities upon which you 
rely and serve a copy thereof upon counsel for the defendant named above. 
/s/ Richard W. Galiher 
(Certificate of Service) 


[ Filed Oct. 8, 1957] 


POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION 
As will appear from the affidavit of Mr. Jess Fisher, the Jess 

Fisher Management Company was not in the employ of the defendants, 
Harrington,at the time of the alleged occurrence, and was in no way re- 
sponsible for the condition of the apartment occupied by the plaintiffs, and 
there is no basis upon which recovery can be had against it. 

GALIHER & STEWART 

By: /s/ Richard W. Galiher 


Attorneys for Defendant 
Jess Fisher Management Co. 
820 Woodward Bldg. 


[ Filed Oct. 8, 1957] 


- AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 


Jess Fisher, being first duly sworn on oath, deposes and says as 
follows: That he is Co-partner of the Jess Fisher Management Company; 
that said company prior to June 30, 1956 was employed by the defendants 
Charles M. Harrington and Mrs. Charles M. Harrington to act as their 
representative in managing 1800 Fort Davis Street, S.E., on a limited 
basis; that said contract between the parties was terminated in writing 
by the said defendants Harrington on or about May 26, 1956, and was to 
become @ffective at such time as the rents for June 1956 were paid to 
said Management Company; that said rents were collected prior to the 
date of the accident and all documents pertinent to the operation of the 
building were on June 28, 1956 turned over to Edward J. Reamer, Esq., 
Attorney for the defendants Harrington, pursuant to their instructions; 
that on the date of the alleged accident, said Management Company was 
not in the employee of said defendants Harrington, was not managing the 
premises where the accident occurred and was in no way responsible for 
same; that said Management Company never on any occasion prior to the 
happening of the alleged accident received any complaint from 'the plain- 
tiffs concerning the condition of the building or apartment; that the rental 
agreement between the defendants Harrington and the plaintiffs Whetzel 
did not require any repairs to be made by the defendants Harrington. 

/s/ JESS FISHER 
(Jurat) 


[ Filed Oct. 14, 1957] 


ANSWER OF DEFENDANT, JESS FISHER MAN- 
AGEMENT COMPANY, TO COMPLAINT . 


Fatt St sens SSSR 
FIRST DEFENSE 
The above defendant admits that the amount of this suit is in excess 
of $3, 000.00; it admits the allegations contained in paragraph two of the 
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complaint; it denies the allegations contained in paragraph three of the 
complaint; with reference to paragraph four of the complaint, it states 
that its contract of management was terminated during the month of June, 
1956, and it is, therefore, unable to answer said allegation; it denies each 
and every allegation contained in paragraph five of the complaint; it 
denies each and every allegation of negligence on its part contained in the 
complaint; it is without information or belief sufficient to either admit or 
deny the allegations with respect to the female plaintiff's accident, or as 
to plaintiff's personal injuries or financial losses; it denies each and every 
other allegation contained in the complaint. 
SECOND DEFENSE 
Further answering the complaint this defendant states that the 

plaintiff, Frederick Whetzel, Jr., has failed to state a claim upon which 
relief can be granted. 

GALIHER & STEWART 

By: /s/ Richard W. Galiher 

* * * 


(Certificate of Service) 


[ Filed Oct. 22, 1957] 


OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


The motion for summary judgment filed herein by defendant, Jess 
Fisher Management Company should be denied on the following grounds, 
as appear more fully from the affidavit of plaintiff, Audrey Whetzel, 
filed herein: 

1. Genuine issues of material fact are present. 

2. The plaintiffs cannot for reasons stated present by affidavit 
facts essential to justify an opposition to the date of termination of the 
agency between defendant Harrington and defendant Fisher. 

Further, with respect to the date of termination of agency, plaintiffs 
assert that this point raised by the defendant, Fisher, is irrelevant. 


MURPHY & NELSON, DANIEL I. SHERRY 
(Certificate of Service) By: /s/ Daniel lL Sherry 


[ Filed Oct. 22, 1957] 


AFFIDAVIT 
DISTRICT OF COLUMBIA: SS: 


Audrey Whetzel, being first duly sworn on oath, deposes and says 
as follows: 

1. That defendants had notice of the defective condition of the 
ceiling. 

2. That the rental agreement with defendants did require repairs 
to be made. 

3. Plaintiffs are unable to establish at this time by facts about 
which they are competent to testify the date of termination of the agency 
agreement between defendant Harrington and defendant Fisher, but have 
reason to believe that this agreement was terminated by letter dated 
May 29, 1957, from defendants Harrington to defendant Fisher, which 
~“Yetter stated that the agency would be terminated "as of June 30". 

/s/ Audrey Whetzel 

(Jurat) 


[Filed Nov. 1, 1957] 
INTERROGATORIES 


1. State in complete detail whether the notice of the defective con- 
dition allegedly given to the defendants was oral, or in writing. 
2. State to whom the alleged notice, or notices, were ee 
3. State the nature of the alleged notice and complaint. 
4. State the date of the alleged notice, or notices. 
GALIHER & STEWART 
By: /s/ Richard W.| Galiher 


xx * 


(Certificate of Service) 


[ Filed Dec. 3, 1957] 
ANSWER TO INTERROGATORIES 


1. Oral. 

2. Notice was given to the office of Jess Fisher Management Co. 

3. Oral conversations with persons in the office of Jess Fisher 
Management Co. 

4. At the time of moving in March and again prior to the falling 
of the plaster in June of 1956. 

/s/ Audrey Whetzel 

(Jurat) 
(Certificate of Service) 


[ Filed Dec. 30, 1957) 


SUPPLEMENTAL REPORT IN RE: 
ANSWERS TO INTERROGATORIES 


Due to the nervous condition of the plaintiff, Audrey Whetzel, it 
is difficult to ascertain definitely the exact time and place of notifying the 
defendant, Jess Fisher Management Company, of the dangerous condition 
of the ceiling at 1800 Fort Davis Street S.E. However, she is certain, to 
the best of her knowledge that a Mrs. Typree at Mr. Fisher's office 
knew of the dangerous condition of the ceiling and a Mr. Fox, the resident 
manager at the said premises. 

It appears from information received from the plaintiff, Audrey 
Whetzel, that the ceiling in the apartment of a Mrs. Stryberger fell and 
the ceiling of a Mrs. Williams was in such dangerous condition that it 
was recommended to the Fisher Company to have them rep@ired. She 
further states that in the case of the Williams ceiling, that the fire de- 
partment made an inspection as did the Building Inspector's Office. 

It is apparent from the history of the falling plaster in the apartments 
that in addition to the oral notices, defendant Fisher, knew or should have 
known, that the plaster was unsafe due to faulty construction. 

51 (Certificate of Service) /s/ Eugene X. Murphy 


[ Filed Feb. 3, 1958] 


SUPPLEMENTAL POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR SUMMARY JUDG- 
MENT 


ee LEE Etna 


There is attached a photostatic copy of the rental agreement between 
Mrs. Whetzel, and this defendant. It will be noted that it does not require 
repairs to be made to the leasehold. Since this accident happened within 
the female plaintiff's apartment, and since this defendant was not re- 
sponsible for its condition prior to or on the day of the occurrence, this 
motion should be granted. 
GALIHER & STEWART 


By: /s/ Richard W. Galiher 
*x** * 


(Certificate of Service) EXHIBIT U 


LANDLORD AND TENANT AGREEMENT--APARTMENT 


THIS AGREEMENT, Made and executed this 1st day of March A.D., 
1956, by and between JESS FISHER MANAGEMENT CO., hereinafter 
called the Landlord, and Audrey M. Whitzel, hereinafter called the Tenant. 
WITNESSETH, That Landlord does hereby let unto Tenant the 
premises known as Apartment No. 103, in 1800 Fort Davis Street, S.E. 
in the District of Columbia, for the term of twelve months, commencing 
on the 1st day of March, 1956, and fully ending at Midnight on the 28th 
day of February, 1957, at and for the total rental of 900. 00 Dollars, 
payable in monthly installments of 75.00 Dollars, the first installment 
payable on the execution of this agreement and the remaining installments 
payable in advance on the 1st day of each ensuing month, to and at the 
office of JESS FISHER MANAGEMENT CO., 1420 K Street, N.W., Wash- 
ington 5, D. C. 
And Tenant, does hereby agree as follows: 
1. That he will, and does hereby, take and hold said premises as 
a tenant for said term of twelve months, but subject to delivery of posses- 
sion by any present occupant, or in the case of a new building, subject 
to the completion of same, but in either of said events the Tenant shall 
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have the option to cancel this agreement or have the rent abated until 
possession can be given, and agrees that the representations made on 
the signed application attached hereto are material representations and 
are made a part of this agreement. 

2. That he will pay said rent, at the time specified, without de- 
duction or demand. 

3. That he will pay all electric bills as they become due. 

4. That if telephone service is furnished, he will pay the service 

Dollars per month, and... . Cents for each local 
call, and all other charges which may be made by the Telephone Company 
for services to him; and agrees that Landlord may discontinue such ser- 
vice if such charges are hot paid at the time bills are rendered. 

5. That he will use said premises for a dwelling and for no other 
purpose whatsoever. 

6. That he will not use nor allow said premises or any part thereof 
to be used for any unlawful purpose, nor in any noisy, boisterous, or 
other manner offensive to any other occupant of the building. 

7. That he will not transfer nor assign this agreement, nor let nor 
sub-let the whole or any part of said premises without the written consent 
of Landlord first had and obtained. 


8. That he will keep said premises in good order and condition, 


and surrender same at the expiration of the term herein in the same order 
in which they are received, usual wear and tear and damage resulting from 
acts not caused by Tenant's negligence excepted. 

9. That he will allow Landlord or its agents to have access to said 
premises at any time for the purpose of inspection, or in the event of 
fire or other property damage, or for the purpose of installing or removing 
screens and awnings, or for the purpose of making any repairs Landlord 
considers necessary or desirable. 

10. That he will give Landlord prompt notice of any defects or 
breakage in the structure, equipment or fixtures of said premises. 

11. That he' will not make any alterations or additions to the 
structure, equipment or fixtures of said premises without the written 


11 
consent of Landlord first had and obtained. 
12. That he wili conform to the rules and regulations made or 
hereafter made by Landlord for the management of the building, its 
corridors, porches, lobbies, drives, grounds and other appurtenances, 
and for the delivery of goods, merchandise and other things by/trades 
people and other persons. 
13. That he will not place anything in the windows or upon the 
window ledges or balcony rails of said premises. 
14. That he will not allow any gasoline or other combustible 
materials to be kept in said premises, or permit or do anything which 
would increase the rate of fire insurance upon the building. 
15. That he will not move any furniture or material into or out of 
said premises without first notifying the manager or janitor of the building, 
and the moving thereof shall be under the direction and control of said 
manager or janitor. 


16. That he,will not keep any live animals or birds of any descrip- 


tion in said premises without the written consent of Landlord first had 

and obtained. 
17. That in the event Landlord acts apart in the building a laundry 

or storage room for the convenience of tenants, Tenant may at his own 

risk and without cost, use for the purpose of laundry or storage reasonable 

space therein, if such is available; that such laundry or storage room 

and ingress and egress thereto and therefrom is for the use and convenience 

of the respective tenants and is not operated or controlled by Landlord; 

that employees of Landlord are prohibited as such from in any|way storing, 

moving, or handling articles in or for such laundry or storage room, and 

that if any such employee does, at the request of Tenant, take part in 

storing, moving, handling, opening or removing anything in or for or 

from such laundry or storage room, he or she in so doing shall be the 

agent of Tenant and not of Landlord. Tenant assumes all risk of loss or 

damage to articles or things while in or while in transit to or from such 

laundry or storage room. : 
18. That employees of Landlord are prohibited as such from 
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receiving any package or other articles delivered to the building for 
Tenant or persons residing with Tenant, and that should any such employee 
receive any such packages or articles, he or she in so doing shall be the 
agent of Tenant and not of Landlord. 

Provided Always, That if Tenant shall fail to pay said rent in 
advance as aforesaid, although there shall have been no legal or formal 
demand made, or shall break or violate any of the within conditions or 
agreements, then and in either of said events, this agreement and all 
things herein contained shall &t the option of Landlord cease and determine 
and such failure or violation shall operate as a Notice to Quit, any other 
Notice to Quit being hereby expressly waived, and Landlord may proceed 
to recover possession of said premises under and by virtue of the pro- 
visions of the Code of Law for the District of Columbia, or by such pro- 
cess as may be in operation and force in like cases relating to proceedings 
between Landlords and Tenants. 

If a Proceedings shall at any time be commenced for recovery of 
possession as aforesaid and compromise or settlement shall be effected 
either before or after judgment whereby Tenant shall be permitted to 
retain possession of said premises, then such proceedings shall not 
constitute a waiver of any condition or agreement contained herein or of 
any subsequent breach thereof or of this agreement. 

It is Further Understood and Agreed, That Landlord ‘shall be under 
no liability to Tenant due to any discontinuance of heat, hot water, 
elevator service, if such service is furnished, or for the discontinuance 
of any other service caused by accidents, breakage or strikes or from 
any accident or damage caused by the handling of electric wires or lights, 
and that Landlord shall not be liable for loss of or damage to property 
of Tenant caused by Buffalo Moths, Termites, or other vermin, or by 
rain, snow, water or steam that may leak into or flow from any part of 


said premises through any defects in the roof or plumbing, or from any 


other source. 
It is Further Understood and Agreed, That in the event Tenant is 
adjudicated a bankrupt or makes an assignment for the benefit of his 
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creditors, this agreement shall, at the option of Landlord, cease and 
determine and said premises shall be surrendered to Landlord, who hereby 
reserves the right, in either of said events, to forthwith re-enter and 
repossess said premises. 

It is Further Understood and Agreed, That if said premises become 
uninhabitable by reason of fire or other casualty not caused by the negli- 
gence of Tenant, his servants or agents, the rental herein reserved shall 
be suspended until said premises shall have been restored to a habitable 
condition, nothing herein to be construed, however, as requiring Landlord 
to rebuild or restore said premises. 

Should Tenant continue in possession after the end of the/term 
herein with permission of Landlord, it is agreed that the tenancy thus 
created can be terminated by either party giving to the other party not 
less than Thirty (30) Days' Written Notice to expire on the day|of the month 
from which the tenancy commenced to run. In so continuing, Tenant 
agrees to pay the same monthly rental and to keep and fulfill all the 
other conditions and agreements herein, and in case of default) in the 
payment of rent or breach of any of said conditions and agreements, 
hereby waives his right to any Notice to Quit. 

It is Further Understood and Agreed, That the conditions and agree- 
ments contained herein are binding on, and may be legally enforced by the 
parties hereto, their heirs, executors, administrators, successors and 
assigns, respectively, and that no waiver of any breach of any, condition 
or agreement contained herein shall be construed to be a waiver of that 
condition or agreement or of any subsequent breach thereof, or of this 
agreement. Feminine or neuter pronouns shall be substituted for those 
of the masculine form, and the plural shall be substituted for the singular 
number in any place herein, in which the context may require such substi- 
tution. 

IT IS FURTHER UNDERSTOOD and AGREED that the Tenant, after 
giving Landlord proper 30-day notice of his intention to vacate, will 


permit prospective new tenants for the same apartment to inspect the 


premises, and should tenant fail to permit such inspection before he 


14 

vacates, then he shall be responsible for any and all loss of rent Landlord 
may suffer by reason of his failure to so perform. Should tenant desire to 
vacate at the expiration of this lease, he must give to Landlord a written 
notice of such intention at least 30 days prior to the date of such expiration. 

In Testimony Whereof, Landlord and Tenant have signed these 
presents the day and year first hereinbefore written. 
Signed in the presence of: JESS FISHER MANAGEMENT CO. 


Landlord hereby acknowledges receipt of By: / s/ B. G. Pouhler 


$5.00 key deposit, which is to be refunded 
to tenant upon vacating and returning all x /s/ Audrey M. Whetzel 


keys promptly. 


[Filed Feb. 13, 1958] 
INTERROGATORIES 


1. State the names and addresses of each person who is a partner 
- in Jess Fisher Management Co. (hereinafter called Fisher), and the date 
on which the partnership was formed. 

2. State the dates within which Fisher served as agent for defendants 
Harrington with respect to 1800 Fort Davis Place S. E. 

3. Was the agency relationship between Fisher and the Harringtons 
originated, altered, or terminated by any writings? If so, for each such 
writing, state the date thereof, the names of the signatories thereto, 


briefly describe the nature of the writing (i.e. , letter, contract, etc.), 
and state, if known, the name and address of the custodian of each such 


writing and of the file copies of such writings that may have been letters 
from Fisher or the agents of Fisher. 

4. State the dates, other than those given in answer to No. 2, 
within which Fisher, or any partner thereof in his individual capacity, 
exercised control over or ownership of 1800 Fort Davis Place S.E. For 
each such period, name the persons concerned, giving the address for 
each if not previously given, and describe the relationship of each to the 
premises, and to each other. 

5. For each'period given in answer to Nos. 2 and 4, state the dates 
of all repairs to the ceilings at 1800 Fort Davis Place S.E., giving the 
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room and apartment in which each such repair was made. Describe in 
reasonable detail the nature of such repair, and state the name and last 
known address of the contractor or other person making the repair. 

6. For each period given in answer to Nos. 2 and 4, state the names 
and last known addresses of the resident managers at 1800 Fort Davis 
Place S. E. 

7. State the name and last known address of each person who was 
employed in the office of Fisher at 1420 K Street N.W. at any time during 
the period from March 1, 1956 through June 30, 1956, inclusive. 

Murphy & Nelson, Daniel I. Sherry 
By: /s/ Daniel I. Sherry 


* * * 


(Certificate of Service) 


[Filed Mar. 4, 1958] 


AFFIDAVIT 


DISTRICT OF COLUMBIA, SS: 


Daniel I Sherry being first duly sworn on oath deposes and says as 
follows: 
1. That the following are true copies of entries in the records of 
No. 16 Truck Company of the D.C. Fire Department: 
Chief's entry January 1, 1956 
"12:16 Responded on a local with T 16 to Fort Davis St. 1800 Apt. 
101. Ceiling had fell in living room. In service 12:20. 
Notified C.D. that ceiling was in a dangerous condition." 
Truck entry January 1, 1956 — 
"12:16 T 16 - 12:45 C 3 - 12:20 Local. 
1800 Ft. Davis Street S.E. Apt. 101 
Fallen ceiling in living room. Damage over $5.00; Notified 
Building Inspector of dangerous conditions. " 
2. That he has been informed by the Communications Division of the 
D.C. Fire Department that their records indicate that Mr. Knott of the 
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Building Inspector's Office was notified of the dangerous conditions at 
1800 Ft. Davis Street, S.E. at 12:40 a.m. on January 1, 1956. 
3. That he has not yet been able to learn what action was taken by 
the Building Inspector's Office with respect to the above. 


/s/ Daniel I. Sherry, 


Attorney for Plaintiffs 


* * * 
(Surat) (Certificate of Service) 
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[ Filed March 11, 1958] 
AMENDED COMPLAINT FOR NEGLIGENCE, ETC. 
First Count 


1. The amount in controversy, exclusive of interest and costs ex- 
ceeds Three Thousand Dollars. 

2. Atal times during the month of June 1956, defendant Charles 
Harrington and defendant Mrs. Charles M. Harrington, were joint owners 
of an apartment house located at 1800 Ft. Davis Street, S. E., within the 
District of Columbia. 

3. At all times during the month of June 1956, defendant Jess 
Fisher Management Co., was the agent employed by defendants Harrington 
to manage the aforesaid apartment house. 

4. At all times during the month of June 1956, plaintiff Audrey 
Whetzel was a rent paying tenant of an apartment within the aforesaid 
apartment house. 

5. Defendants negligently and carelessly caused and permitted the 
ceiling of the plaintiff's apartment to be and remain in a dangerous and 
unsafe condition, which condition has existed for many months prior to 
the time of the hereinafter described injuries to the plaintiffs, and of 
which conditions defendants had notice and knowledge. 

6. On or about June 30, 1956, and as a result of defendants’ negli- 
gence, a large heavy section of the ceiling plaster suddenly fell from the 
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ceiling, striking Audrey Whetzel, who was asleep, and causing the 
plaintiffs the injuries hereinafter alleged. : 

7. Asa direct and proximate result of the defendants’ negligence 
as herein alleged: 

(a) Plaintiff Audrey Whetzel suffered painful bruises on her body, 
and became and continues to be anxious, fearful and nervous, being twice 
hospitalized for mental disease, being twice adjudged of unsound mind 


and then restored, to her great embarassment and to the detriment of 


her earning capacity. 
(b) Since the time of the injuries, plaintiff Frederick Whetzel Jr. , 
has suffered, and will continue to suffer, the loss of her support, main- 
tenance, education, nurture, care, training, attention, acts of|kindness, 
comfort and solace. 
(c) At the time of her injuries, his wife was in good health and was 
gainfully employed, but as a result of such injuries, plaintiff Frederick 
Whetzel has suffered, and will continue to suffer loss of her consortium 
and services. 
(d) Asa result of the injuries, plaintiff Frederick Whetzel has in- 
curred and will continue to incur medical and hospital expenses for the 
past and future treatment of his wife in the sum of $100, 000. 
8. All relevant acts or omissions by defendant Jess Fisher Man- 
agement Co., were within the scope of that defendant's employment by 
defendants Harrington and occurred while that defendant was the duly 
authorized agent of defendants Harrington. 
Second Count 


9. Plaintiffs restate the allegations set forth in paragraphs 1 - 6 
inclusive of the First Count. 
10. Defendants, prior to the occupancy of the apartment by Audrey 
Whetzel on or about March 1, 1956, were aware of the dangerous and un- 
safe condition of the ceiling in plaintiff's apartment, which condition was 
in the nature of a latent defect that would not be disclosed upen a reason- 
able inspection of the premises by a prudent tenant. 
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11. Defendants did not advise plaintiffs of the dangerous and un- 
safe condition of the ceiling, although they had a duty &o to do. 

12. Plaintiffs were unaware of the dangerous and unsafe condition of 
the ceiling. 

13. On or about June 30, 1956, a large heavy section of the ceiling 
plaster suddenly fell from the ceiling, striking Audrey Whetzel, who was 
asleep, and causing the plaintiffs the injuries hereinafter alleged. 

14. As a direct and proximate result of the foregoing, the plaintiffs 
suffered the injuries alleged in paragraphs 7(a) - (d) inclusive of the First 
Count. 

15. Plaintiffs restate the allegations set forth in paragraph 8 of 
the First Count. 

Third Count 


16:. Plaintiffs restate the allegations set forth in paragraphs 4 - 4 
inclusivé and paragraph 8 of the First Count. 
17. On or about March 1, 1956, a rental agreement for the premises 


in question was entered into between plaintiff Audrey Wetzel and defendant 
Jess Fisher Management Co., a photostatic copy of which has been here- 
tofore made part of the record herein, having been appended to defendant 


Fisher's "Supplemental Points and Authorities in Support of Motion for 
Summary Judgment", and which copy is incorporated by reference in 
this Amended Complaint. 

-18. Plaintiff Audrey Whetzel was induced to enter into said agree- 
ment through fraud and misrepresentation, in that defendant Fisher, with 
intent to deceive and defraud said plaintiff, and to induce her to enter into 
the agreement, represented to her, both by statements made to her and 
by the wording of the agreement, that the premises were fit for occupancy 
as living quarters, and failed to disclose to her, and concealed from her, 
the dangerous and unsafe condition of the ceiling of the apartment; whereas, 
at the time, the defendants were aware that the premises were not fit for 
occupancy as living quarters and were aware of the dangerous and unsafe 
condition of the ceiling of the apartment. 

19. Plaintiff Audrey Whetzel relied upon said representations, and 
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being unaware of the dangerous and unsafe condition of the ceiling of the 
apartment, was induced thereby to enter into the said agreement, 
to take possession of the premises, and to be present in the apartment 
on or about June 30, 1956, at which time the ceiling fell. 
20. On or about June 30, 1956, a large heavy section of the ceiling 
plaster suddenly fell from the ceiling, striking Audrey Whetzel, who was 
asleep in the apartment, and causing the plaintiffs the injuries alleged in 
paragraphs 7(a) - (d) inclusive of the First Count. 


Fourth Count 


21. Plaintiffs restate the allegations set forth in paragraphs 1 - 4 
inclusive and paragraph 8 of the First Count and paragraph 17 of the Third 
Count. 

22. As part of the consideration for entering into the said agreement, 
Fisher agreed to redecorate the apartment, including necessary painting 


and plastering. 
23. Said redecorating was improperly, incompletely and negligently 
performed, as a direct and proximate result of which plaintiffs suffered 
the injuries alleged in paragraphs 7(a) - (d) inclusive of the First Count 
when, on or about June 30, 1956, a large heavy section of the ceiling 
plaster suddenly fell from the ceiling, striking Audrey Whetzel, who was 
asleep in the apartment. 


Fifth Count 


24. Plaintiffs restate the allegations set forth in paragraphs 1-4 
inclusive and paragraph 8 of the First Count, paragraph 17 of the Third 
Count, and paragraph 22 of the Fourth Count. 

25. Defendant Fisher did not redecorate as agreed, and as a fore- 
seeable result of this breach of contract, on or about June 30, 1956, a 
large heavy section of the ceiling plaster suddenly fell from the ceiling, 
striking Audrey Whetzel, who was asleep in the apartment, and causing 
the plaintiffs the injuries alleged in paragraphs 7(a) - (d) inclusive of the 
First Count. 

WHEREFORE, plaintiffs each demand judgment against the de- 
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fendants in the amount of $250, 000.00 compensatory damages, and in 
the amount of $100, 000.00 punitive damages, interest and costs and 
ask for such other and further relief as to the Court may seem just and 
proper. 
Plaintiffs demand trial by Jury. 
Murphy & Nelson, Daniel I. Sherry 
By: /s/ Daniel L Sherry 


** * 


(Certificate of Service) 


[ Filed Mar. 12, 1958] 
ORDER 


Upon consideration of the Motion for Summary Judgment, and it 
appearing that the lease entered into between the plaintiff Audrey Whetzel 
and the defendant Jess Fisher Management Company did not require said 
defendant to repair the leasehold, and it further appearing that the acci- 
dent occurred within the said leasehold, it is by the Court this 11th day of 
March 1958, 


ORDERED, that the same be and is hereby granted, Amadis wause. - 
M ee amend not later than March 12, 1958. Ganiaies) R.B.K. 


/s/ R. B. Keech 
JUDGE 


(Certificate of Service) 


[ Filed Mar. 17, 1958] 


NOTICE OF THE TAKING OF DEPOSITION UPON ORAL 
EXAMINATION UNDER RULE 30 OF THE FEDERAL RULES 
OF CIVIL PROCEDURE 
Please take notice that Counsel. giving this notice in behalf of his 
client will take the deposition of the parties and/or witnesses listed below 
at the times set opposite their names, in Room 820, Woodward Building, 
Washington, D. C.| beforé’¥riedli, Wolff & Pastore, Shorthand Reporters, 
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or any other authorized notary public in and for the District of Columbia. 
Said examination will be for the purpose of discovery or as evidence in 
this action, or both, pursuant to the provisions of Rule 30 of the Federal 
Rules of Civil Procedure. 

Persons to be deposed Date Time 


Frederick Whetzel March 20, 1958 4:00 
Audrey Whetzel W wv Ww 4:00- 


GALIHER & STEWART 
By: R. W. Galiher 
* * * 


(Certificate of Service) 


[Filed April 3, 1958] 


DEPOSITION OF AUDREY WHETZEL 
* * * * 


Washington, D. C. 
Thursday, March 20, 1958 
4:00 o'clock p.m. 


Deposition of AUDREY WHETZEL, plaintiff in the above-entitled 
cause, called for examination by counsel for defendant, pursuant to 
notice hereto annexed, at Suite 820, Woodward Building, Washington, 
D.C., beginning at 4:00 o'clock p.m., before Walene E. Shields, a notary 
public in and for the District of Columbia, when the parties were repre- 
sented by the following counsel: : 
EUGENE X. MURPHY, ESQ., and DANIEL I. SHERRY, ESQ. 
for the plaintiffs 
GALIHER & STEWART, by RICHARD W. GALIHER, ESQ. 
for the defendants 


Thereupon, 
AUDREY WHETZEL 
plaintiff in the above-entitled cause, was called for examination by 
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counsel for defendant, and after having been sworn by the notary was 
examined and testified as follows: 


EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. GALIHER: 
Q. State your name and your address? A. Audrey Whetzel, 
3000 - 30th Street, Southeast, Apartment 3. 
Q. With whom do you live at that apartment? A. Just myself 
and my son I have with me. 
Q@. Are you and your husband separated? A. Divorced now. 
Q. And how long were you divorced? A. June 26, I think was the 
date. 
Q. Ofthis year? A. '56. 
Q. Pardon me, last year? A. ‘57, yes. 
Q. And who was given legal custody of your son, Frederick, Junior? 
A. Iwas. 
Q. Is that the only child that you have? A. That is right. 
Q. And is your husband contributing to the support of your child? 


A. Lhaven't gotten anything from him for a few months now. 


Q. Isee. Are you employed at the present time? A. Yes, Iam. 
. Where are you working? A. R. P. Andrews Paper Company. 
How long have you been working there? A Since July 29. 
Again, in 1957? A. ‘57, yes. 
. Where did you work before that? A. Potomac and Electric 
Power Company. 
Q. When did you work there? A. In '57. 
Q. Up until you went with R. P. Andrews? A. Up until I went to the 
hospital, up until August, August 6. 
Q. And how long were you in the hospital? A I went August 6 
and I got out September, Ithink around the 20th. 
Q. How long had you worked for Pepco? A. Ihad only been 
working since June 4. 
Q. By the way, what hospital were you in? A. D.C. Terminal. 
Q. During that entire period? A. Yes. And then--No, I was 


23 
there for 30 days and I was up to St. Elizabeth's just for 30 days. 
Q. Isee. How long, again, did you work for Pepco? A. After 
the first time when I went back to work? 
Q. Well, you told me you worked for R. P. Andrews and then there 
was a period you were sick. A. Yes. 
Q. Before that you worked for Pepco? A. Yes. 
Q. SoI wonder how long you worked at that time for Pepco? 
A. Pepco, I went to work there in June and I worked until I went to the 
hospital and then I was without work from, let me see now, I went back to 
the hospital again and I went back to Pepco for a couple of weeks in Sep- 
tember, and I went back to the hospital in October and that was the last 
I worked for Pepco: 
Q. Where had you worked before you worked for Pepco? A. Stones 
Mercantile Agency. 
Q. When did you work for them? A. In ‘57 and "56. 
Did you work anywhere else in '56 or '57? A. No, sir. 
Had you ever been in the hospital before June of 1956? A. No. 
Except, of course, for delivery of your child? A. That is 


. When did you and your husband actually separate? A. February 


And you did not live together from 1954, February on? A. That 


At any time? A. No. 
Now, when you rented the apartment, 1800 Fort Davis Street, 
you rented that yourself, did you? A. That is right. 
Q. Your husband had nothing to do with that? A. No. 
Q. He was not present at any time when you rented it? 
Q. He had nothing to do with any of the arrangements? 
not at all. 
Q. Did he ever visit the apartment? A. Oh yes. 
Q. Did he ever visit at any time when anyone connected 
management or ownership of the apartment was there? A. No 
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Q. Where were you living just before you rented this apartment 
on Fort Davis Street? A. 2921 Pennsylvania Avenue, Southeast. 

Q. By the way, what was your age? A. 38. 

Q. Who did you talk with when you rented the apartment on Fort 
Davis Street? A. Mrs. Tyree. 

Q. Isthat TYREE? A. I believe that is how you spell it. 

Q. Did you go to her office? A. Yes. 

Q. And had you seen the apartment before that time? A. I went 
there on a Sunday. They had a sign out so I went in to look at it. 

Q. In other words, you happened to be in the neighborhood and saw 
a sign and went in? A. Yes. 

Q. Did you take a look at it at that time? A. I looked at it very 
quickly. I was mostly interested in the size of the rooms. You know, 
with a child, one bedroom, you usually want it to be a large one. 

Q. Did anybody show you the apartment? A. Yes. Mr. Fox is 
the resident manager. He didn't happen to be at home but his wife had 

the keys and she took me through there. 

Q. What conversation took place between you and Mrs. Fox? 

A. I didn't stay very long, I had someone waiting for me, I just came 

from church.’ She was getting ready to go to church herself, and I 
just took a quick look at it. I knew the location and the size of the room 
and I knew I wanted it. 

Q. You don't recall any of the details of the conversation between 
you and Mrs. Fox? A. I asked her the name of the real estate place and 
I told her I was interested in it, had anyone else looked at it much? And 
did she think it was rented? She said, no, but she said it did need some 


painting and she would ask for that and some redecorating, too. 

Q. Was there anything that took place? A. No. 

Q. That was the complete conversation? A. Yes. 

Q. And that was ona Sunday, you thought? A. Yes, it was Sunday, 
definitely. 

Q. When did you see Mrs. Tyree? A. Ona Monday. 

Q. And atthe Jess Fisher office? A. Yes. 
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Q. What conversation did you have with her? A. I was all thrilled 
and I wanted the place right away and I told her I would like to move in on 
a Saturday and she asked if I would sign a year's lease that they would 
redecorate the place for me and put it in shape, so I told her that would 
be all right with me, but she did say that they would redecorate it that I 

had only $5 to leave and she said I could pay the rest on a Friday. 

Q. Did she say whatthe redecoration would consist of? |A. Just 
said, we'll get it in shape and they would have to start painting and they 
would start right away so I could move in on a Saturday, and when I went 
back by a Thursday, they had not even painted and I was upset and I called 
her up and she said there was some work to be done, you wouldn't want a 
ceiling to fall in on you and that was the only remark she made and 
when I moved in on a Saturday, they were painting the living room and 
the kitchen that morning. I went up there before the moving<ruck came. 

The paint was not even dried yet completely when I moved in but the bedroom 
had already been painted. 
Q. Did you have any further conversation with Mrs. Tyree? 

A. She did promise to give me venetian blinds. She mentioned that be- 
cause they had shades up. That was about all. 

Q. Did you have any other conversation with her concerning any- 
thing about the apartment? A. That is all I know. 

Q. Or anybody else connected with the Jesse Fisher company? 
A. No. 

Q. Did you say you moved in on Thursday? A. Ona Saturday. 

I went up there on a Thursday night and they had not painted and I 
was upset because she--you know, moving on Saturday and she had 
promised they would paint right away. I had expected it to be| done. 

Q. Was that the first time you had been there since talking with 
her on Monday? A. Yes. And I had a telephone coming in and I had to 
see Mrs. Fox about getting my phone put in. 

Q. What else took place when you were there on that Thursday? 
A. That was all. 

Q. Did you have any further conversation about what was being done, 
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with anybody? A. No. 


Q. And did you observe what was being done when you were there 
on Thursday? A. When I went in on Thursday I could see there had been 
nothing done. I just’ glanced around. It looked like some plastering had 


been done in the bedroom. I didn't even go into the bedroom, I was in the 


entrance and I did show Mrs. Fox and showed the way I wanted my phone 
put in in the living room, a certain spot when the man came to put it in. 

Q. When you moved in on Saturday? A. Yes. 

Q. Did you observe what had been done to the premises? A. Well, 

I knew the bedroom had been painted and when I came in they were 
painting in the kitchen. It had been plastered and they were painting that. 
By the time I got back with the moving truck, it had all been done. They 
worked very quickly. 

Q. Did you ever examine the premises closely before you moved 
in? A. No. 

Q. Did you examine the condition of the bedroom or the living 
room? A. No. 

Q. Other than the fact that you knew it needed paint? A. Yes. 

Q. That about the sum and substance of it? A. That is about 
right. . 

Q. What day was it that you movedin? A. It was Marchi1. I 
knew it was on a Saturday. You see, my rent was paid at the other place 
until the first. I am quite sure it happened right on the 1st of March. I 
think if you look it up on the calendar, that is about right. 

Q. Did you have any more contact with Mr. Tyree? A. Well, 
they promised to get me venetian blinds and when I moved in I didn't have 
them and I didn’t have anything up at the windows, only a couple of shades, 
and I had to laugh, somebody said, put sheets up to the window, and I 
said, no, I didn't want to do that. And I think I was about almost a month 

getting my venetian blinds, but I got them. I called a couple of times 
in regards to them. 

Q. Did you have any other contact with her at any time? A. No. 

©. Or with Mr. and Mrs. Fox about the premises? A. No. There 
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was only one time that there was a small leak that was, I think} around in 
April and that was about all. The water was dripping in. 

Q. Did you ever ask them to do anything else to the apartment 
other than fix the leak? A. No. It was supposed to have been in good 
shape. 

Q. You lived there until when? A. I lived there until--+First I went 
to the hospital in August and came home in September and I stayed until 
October. 

Q. August of what year? A. Still '56. 

Q. '56? A. Yes. 

Q. Well, when did you first start having trouble that caused you to 
go to the hospital? A. In July. 

Q. What happened? A. I got so I couldn't sleep at nights. I don't 
know, I laid awake and I laid awake and I don't know. The ceiling fell on 

a Saturday and by Monday I don't know how I ever worked after that. 
My teeth chattered and my knees knocked and I shook like somebody with 
the St. Vitus dance. 

Q. When did the ceiling fall? A. On Saturday. 

Q. What room? A. The bedroom ceiling. 

Q. What time of the day or night? A. 8:00 o'clock in the morning. 

Q. Before the ceiling fell, did you have any further contact with 
Mrs. Tyree or Mr. and Mrs. Fox, or anyone connected with the Fisher 
Company? A. No, not after I got my venetian blinds. 

Q. And you made no complaints or any difficulties of any sort? 
A. No. 

Q. Where was the leak that you spoke about? A. It was, I think, 
from a radiator upstairs, you know like when heat goes off. I)don't know. 
They have to cut it off or something like that. 

Q. Did it leak through the ceiling? A. Yes, it was dripping through 
by the window. 

Q. And when did you notice that? A. Oh, that was in April, I 
think. 

Q. And you noticed it on the ceiling of the bedroom? A. Yes. 
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Q. And did you find out that was fixed upstairs? A. I called Mr. 
Fox down and he just checked on, I think he more or less cut the radiator 
off upstairs or something, that is all there was to it. 

Q. And you had no further difficulty? A. No. 

Q. Well, when this ceiling fell, what part of the bedroom was it? 
A. Everything fell. My gosh, almost the whole ceiling. It started just 
as clean and pretty all the way from one side, all the way over to the other, 
practically the whole thing because they put up a whole new ceiling. 

Q. Did it start in the vicinity of the leak? A. I tell you everything 
fell at once and I don't know just where it did start. Just everything col- 
lapsed in at one time. I thought the building was caving in or maybe a 
plane had hit it. I didn't know what had happened. 

Q. Had you ever noticed anything wrong with the ceiling before 
it fell? A. No. 

@. You had not noticed any cracks? A. No. 

Q. Who was with you at the time? A. My son. He had just gotten 
up and went in the other room and that is what frightened me, so I didn't 

know whether he was still in the bedroom when it fell or whether he 
was trapped like I was, but I looked up and saw he was by the door. He 
had gotten out. 

Q. Did anything touch you? A. I was hit on the foot. Iwas afraid 
of being hit on the head. 

Q. Just your foot? A. Yes. 

Q. No other part of your body? A. No. 

Q. Was there any injury to your foot? A. It wasa small cut, 
right deep though. I had a scar. 

Q. Did you go to the doctor? A. No, I didn't go. 

Q. Did you make any complaint to Mr. and Mrs. Fox of the Fisher 
Company? A. Yes, I told Freddie to go upstairs and tell Mr. Fox what 
had happened. He happened to be, I don't know, in the next building at the 
time. His mother came down for a while and then he came back and then 
he called Mr. Remer up and they cleaned the place up for me. 

Q. Did he make any statements about what had happened? A. He 
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told Mr. Remer. He told him about the ceiling falling and I was hit on the 
foot and he suggested maybe I should go to the doctor, being it was hot 

weather, and infection might set in. 
Q. Did he say anything else? A. He waited for Mr. Remer to come 
up before they started to clean up the room because that was 8:00 o'clock 
in the morning. I think it was 2:30 and Mr. Remer had not been there yet 
and it was a hot day and I guess they wanted to get it over with|and they 
started talking about it with his father and they were talking about it was 
the third ceiling that had fallen in the place. I didn't know about the ceilings 
falling in the building. | 
Q. You had never had any trouble--I have no objection to your 
testifying. Would you try to answer my question. You had had no trouble 
in your apartment about this? A. No. 
Q. That is what I was asking about? Well, what else did they say 
about your apartment or anything else about it? A. What I heard later, 
that mine was the third one that had fallen and that my bathroom ceiling 


had fallen before I moved in. 
Q. That did not happen during your tenancy, did it? A.| Oh, no. 
Q. Who told you about the other ceilings falling in sone other 
apartments. A. Mr. Fox, and then different ones in the building. You 
know how anything happens and Freddie had to call them all in to take a 
look, and they were telling me about the one that had fallen on New 
Year's eve and the living room ceiling had fallen and about the fire de- 


partment coming out. 
Q. In whose apartment was that? A. Mrs. Skyberger's. 
Q. That was not on your floor? A. That was on the first floor, 
right next to mine. 
Q. That was before you moved in? A. Yes. 
Q. Did any ceilings fall after you lived there? A. No. | After I 
moved in, mine was the first one. 
Q. And you noticed no difficulty with the ceilings after you moved 
in? A. To tell you the truth, sir, I never paid any attention to ceilings 
before. I never knew they ever fell like that. 
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Q. Nobody said there was anything wrong with your ceiling? A. I 
never talk much with neighbors, and working all day, and just coming 
home, I had not been there too long. 

Q. Nobody said there was anything wrong with your ceiling before 
itfell? A. After it fell, this girl I found out lived in the basement came 
up and she was taking a look at it and she claimed that was the reason she 
moved. She always knew it was going to fall. I think she was living in 
there when the bathroom ceiling fell. 

Q. What washer name? A. I have no idea what her last name 
was. I think her name was Sherry. 

Q. Did you have any contact of any sort with the Fisher Company 
or Mrs. Tyree or Mr. and Mrs. Fox during the rest of the time you 
were there? A. They changed hands, Mr. Remer took over just a couple 
weeks before I left. 

Q. Well, actually, weren't you told that Mr. Remer took over in 
June? A. Yes, we were given notice in the mail. 

Q. You were told that Mr. Remer took over in June of 1956? 

A. Yes. 

Q. Before the accident happened? A. Yes. 

Q. Did you get any word from Jesse Fisher Company that they were 
no longer managing the apartment? A. Yes, sir. 

Q. Add that is likewise before the accident happened? A. Yes. 

Q. When did you first start getting this nervousness, Mr. Whetzel? 
A. I don't know. Af ter it happened, I don't know, I didn't cry, I was just 
thankful to be alive. I walked in the room, I can't even remember whether 

I took any ammonia or not. 

Q. Did you have a suit pending against your husband at that time for 
a divorce? A. My divorce was put in--I had what you call a limited 
divorce. 

Q. How long had you and your husband been having difficulties? 

A. Oh, he left in--that was in '54. This fell in '56. 
Q. And did you have trouble getting him to support you? A. I 


had been getting money before I went to the hospital fairly good that year, 
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better than usual. 
Q. Who had been your doctor up to June, 1956? A. To tell you 
the truth, I had not even been to a doctor much. I seemed O.K. 
Q. Had you lost any time from any of the jobs you had? | A. No. 
Q. Because of illness? A. No. 
Q. Did you have any other jobs that you haven't told us about? 
A. No. Well, I worked when I was 21, if you want to go back to that to 
the Telephone Company for nine years and then I worked at the Potomac 
Electric Power Company for a while. My son was three years old. Up 
until he was about four and a half, and then I left and then I went back. 
You see, I had just gone back with them. 
Q. Who was the doctor you went to in July 1956? <A. Dr. Phillips; 
Lawrence Phillips. 
Q. And have you been treated by any other doctors outside of D.C. 
General and at St. Elizabeth's since then? A. I was under his care. 
In fact I am supposed to go twice a month. I went from March up until 
September. Q. Did he ever treat your cut foot? A. Oh, no. 
Q. He just treated you for your nervousness? A. Yes. 
Mr. Galiher: I believe that is all. 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. SHERRY: 
Q. Where were you in the room when the ceiling fell? A. Right 
in bed. I had just woke up, and I was not fully awake. It was just a faint. 
Q. If you had been asleep, you would never have heardit. A. It 
was a crack and when it fell, everything fell at one time. 
Q. Were you still in bed when it finished falling? A. It was fall- 
ing all around me and I was trying to get up and get out of there. I didn't 
know which way to go. I was more or less trapped in there. I still 
89 don't know how I got out of there. I was just bruised and bumped 
into some doors getting out. 
Q. You say you were bruised. Where were you bruised? A. On 


my leg, a couple places on my hips, like probably going through the door 
or something. I know the only place I was hit was on the foot, 
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Q. Now, when did you stop working for Pepco this last time? 
A. The last time? 

Q. I think there might have been some confusion? A. Yes, I got 
mixed up. You see being back and forth. I started there June 4 and worked 
up into August 6, and I went in the hospital and I lost two days, and I 
went in the hospital. Then I went back again and they gave me my job back 
after the first time.'| I went back in September. I had only worked no more 
than three weeks when I was put back in the hospital again. So the last 
I worked for them was in October of '56. 

Q. Now, who cared for your child when you were in the hospital? 

A. The first time I went in, my sister took him. I found out later, of 
course, they didn't tell me then, Mr. Whetzel had him for weekends. 

@. And the second time? ‘A.: The second time-Mrx. Whetzel took him. 

Q. How long did he keep him? A. Oh, let me see. He had him in 
October. I got out in March but yet I was not able to get my child back. I 
went to work, I didn't go to work until July 29. So he had him from Oc- 
tober to September. 


F Q. How has the boy been doing in school? A. Well, I had him ina 
private school and I had to take him out of the private school and now I 


have got him in a public school which is different to him but he seems to 
be getting along all right now. 

Q. How does he get along with the other children? A. He doesn't 
have too many around there to play with. I tell you they are older children 
and he watches television most of the time. 

Q. Where did you sign the lease, Mrs. Whetzel? A. Jesse Fisher 
Real Estate Office. 

Q. Downtown? -A. Yes. 

Q. Had you discussed a month to month tenancy as well as a lease ? 
A. No, right away she suggested to me, she said if I redecorate and have 
the place fixed up, would you sign a year's lease, andI agreed right 
away because I hoped to stay there for some time. 

Q. That was on a Monday? A. Yes. 

Q. Do you know if there is a court order requiring Mr. Whetzel to 
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pay you support? A. Oh, yes. 
Q. Do you know if there is a judgment for the money he has not been 
paying you? A. Yes. 
Q. What was the form of notice you received regarding Mr. Remer 
and Jesse Fisher Company? Do you recall? A. You mean after they 
took me to the hospital? 
Q. No, in June of '56 I believe you said you received notice telling 
you that Mr. Remer was-- A. (Interposing) Oh, I don't know. Mr. 
Murphy, I mailed that in to you. Do you know if your secretary still has 
it on file? 
MR. MURPHY: I don't know. 
THE WITNESS: You remember, I told you this might be! of help and 
it was just more or less a notice they had changed hands and send out 
money orders from then on? 
_ BY MR. SHERRY: 
Q. Notified you to pay your rent to Mr. Remer. A. Yes. 
Q. Beginning when? A. As of the first of the month. | That we 
gotin June, Ithink it was. Yes, the 1st of June, because I/paid one 
to them in June and in July. 
Q. When did you pay? A. June and July I paid. 
Q. How soon after the ceiling fell, did you see Dr. Phillips? A. I 
would say it was no more than three weeks after it had fallen. 
Q. Did someone refer you to Dr. Phillips? A. My brother-in- 
law took me there. 
Q. Had you gone to any other doctor in the meanwhile?| A. No, 


sir. 
MR. SHERRY: Ihave no further questions. 
_MR.. MURPHY: I have no questions. | 
EXAMINATION BY COUNSEL FOR DEFENDANTS 


Q. Have you ever made claim or brought suit against any one other 
than the divorce action you brought against your husband? A. No, sir. 

Q. For injuries? I mean, have you brought a suit against any one 
for personal injuries received by you? A. No. 


34 
Q. You told us as best you can, all the conversation you recall that 
took place betwen you and anybody connected with the Jesse Fisher Com- 
pany at any time? A. That is right. 
93 MR. GALIHER: I believe that is all. 
BY MR. GALIHER: 
Q. By the way, I asked you how old you were, didn't I? A. Yes, 


MR. MURPHY: Do you want to waive signature? © 
MR. GALIHER: Yes, please. 
(By stipulation of counsel in the 


presence of the witness, read- 
ing and signature waived. ) 


CERTIFICATE OF NOTARY PUBLIC 


I, Walene E. Shields, the officer before whom the foregoing deposition 
was taken, do hereby certify that the witness whose testimony appears in 
the foregoing deposition was duly sworn by me; that the testimony of said 
witness was taken by me in stenotypy and thereafter reduced to typewriting 
under my direction; that said deposition is a true record of the testimony 
given by said witness; that Iam neither counsel for, related to, nor em- 
ployed by any of the parties to the action in which this deposition was taken; 
and, further, that Iam not a relative or employee of any attorney or 
counsel employed by the parties hereto, nor financially or otherwise in- 
terested in the outcome of the action. 

/s/ Walene E. Shields 
* 


My commission expires January 2, 1953. 


[ Filed Mar. 21, 1958] 
MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant, Jess Fisher Management Company, and 
moves the Court to grant summary judgment in its favor on the amended 
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complaint filed by the plaintiffs. In support of said motion it refers to 
the points and authorities attached hereto and prayed to be read as a part 


hereof. 
GALIHER & STEWART 


By: /s/ Richard W. Galiher 


* * * 


(Notice) 


(Certificate of Service) 


[ Filed Mar. 21, 1958] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 


Subsequent to the granting of the motion for summary judgment in 
favor of this defendant, and with leave of court, plaintiffs filed an amended 
complaint. Said complaint reiterated the same allegations which were 
contained in the original complaint. In addition plaintiffs asserted some 
new theories. These theories are not only not supported by the record in 
the case, but the deposition of the female plaintiff, which has just been 
taken, seems to dispose of any basis for the plaintiffs’ claims. 

Under the circumstances, this defendant's motion for summary 
judgment should be granted, and this time without leave to amend. 

GALIHER & STEWART 
By: Richard W. Galiher 


* * 


[ Filed Mar. 24, 1958] 


POINTS AND AUTHORITIES IN OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT 


1. With the exception of Count 1 of the Amended Complaint, which 
is identical to the original Complaint, the Amended Complaint does not 
reiterate the same matter as the original Complaint. 
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2. The record and pleadings raise genuine issues of material 


fact. 


3. Defendant has objected to Interrogatories, which objections 
have not as yet been heard, the answers to which would further establish 


the liability of defendant. 
Murphy & Nelson, Daniel I. Sherry 


/s/ Daniel I. Sherry 
*x * * 


[ Certificate of Service] 


ES 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed July 2, 1959] 
Washington, D. C. 
May 6, 1958 
The above-entitled matter came on for hearing of a motion for 
summary judgment and objections to interrogatories before the HONOR- 
ABLE EDWARD M. CURRAN, Judge, United States District Court. 


* * * 


15 THE COURT: Suppose we dispose of the motion for summary 
judgment first. That is your motion, isn't it? 


MR. GALIHER: Very well. If your Honor pleases, this is a 
suit brought by a tenant of an apartment as the result of falling of 
plaster ceiling from the apartment within her own leasehold. That was 
developed as a result of interrogatories and motions which originally 
came before Judge Keech. 


While that was pending, these interrogatories were filed in February. 
In March Judge Keech granted the original motion for summary judgment, 
and his order provided, "and it appearing that the lease entered into be- 
tween the plaintiff Audrey Whetzel and the defendant Jess Fisher Manage- 
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ment Company did not require said defendant to repair the leasehold, 
and it further appearing that the accident occurred within the said lease- 
hold, it is by the Court this 11th day of March ORDERED, that the same 
be and is hereby granted leave to amend not later than March 12, 1958." 
Counsel amended. And as you will see from his amended com- 
plaint, his first count is exactly the same as the one that was dismissed 
by Judge Keech. What he did, and for the first time, your Honor, and 
contrary to answers to interrogatories that were developed during 
the course of the pendency of the original motion for summary) judgment, 
he tried to add some new theories to his claim in an effort to stay in court. 
His second count alleges that defendants had knowledge of a latent 
defect. That is the theory of his claim. He alleges plaintiffs were una- 
ware of the dangerous and unsafe condition. 
His third count goes even further. He says she was induced to enter 
into this landlord tenant agreement, which is part of the record, by fraud 
and misrepresentation, in that the Defendant Fisher, with intent to de- 
ceive and defraud, represented to her that the premises were /|fit for occu- 
pancy as living quarters, and failed to disclose to her and concealed from 
her the dangerous and unsafe condition of the ceiling of the apartment. 
Then he puts in for the first time another count, the fourth count. 
He says we redecorated improperly and inadequately and as a| result the 
accident occurred. 
Then he even puts in a fifth count, and he restates most of the other 
allegations and said that we failed to redecorate and as a result, a fore- 
seeable result, of the breach of contract, a section of the ceiling fell 
causing injury. I then decided maybe the time had come when I should 
take a deposition. Her deposition was taken. It is now/in the 
record. It does not show that. To begin with, the accident as she de- 
scribes it consisted ofa section of the ceiling falling and hitting her foot. 
She said she had a cut on her foot. 
This is a suit, mind you, for $250, 000 damages. She said she got 
a cut on the foot and didn't even bother to go to the Doctor for a cut, but 
some days later it started to make her nervous and she ended up, I think, 
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at Gallinger Hospital and then Saint Elizabeths Hospital for a while. 

Now, your Honor, I very carefully went over a description of all 
the circumstances leading up to the negotiation of the lease. It is a very 
short deposition. 

THE COURT: Ihave read it. 

MR. GALIHER: Your Honor has read it? 

THE COURT: Yes. 

MR. GALIHER: The law is well settled in the District of Columbia, 
may it please the Court, that where a landlord has no obligation to re- 
pair, and there is no obligation here to repair, then where an accident 
occurs in a leasehold such as occurred here, not a part of premises 
under the control and management of the defendant landlord, that there is 
no obligation on the part of the landlord to the tenant where that falls. 

Counsel obviously, may it please your Honor, in his amendment 
here, has attempted to put in a number of theories which this deposition 
does not bear out. I say to your Honor that as a matter of law, with the 
case in its present posture, your Honor should dismiss it. 

THE COURT: Iam concerned with the fourth count where she al- 
leges that out of consideration for entering into the lease that Fisher 
agreed to decorate the apartment, including necessary plastering, and 
that they did it negligently, as a result of which she was injured. Now, 
there is language in her deposition that would sustain that. 

MR. GALIHER: Would your Honor permit me to furnish you an 
affidavit as to the person who did the work, who I will expect to show is 
not an employee. 

THE COURT: I don't say they can prove it. 

MR. GALIHER: I understand that, but I just feel that counsel has 
restated his complaint as he has in an effort to stay in court, and I be- 
lieve if that is the only question in your Honor's mind, I can show by an 
affidavit that the person who did the work was not an employee of the de- 
fendant. And the only defendant who is sued here before the court, may 
it please your Honor, and under Bel Air vs. Schlotnick there would be 
no responsibility. 
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There is one thing I failed to mention, your Honor, and it is just as 
significant and important as anything else. The record in this case 
discloses that prior to the happening of the accident the defendant Fisher, 
who is one of these rental agents as we understand them, was discharged 
by the defendant who is not before the Court, the owners of the building, 
who have never been served in this case. I think they live in Delaware, 
may it please your Honor, and a lawyer in this city named Edward 
Reamer took over the responsibility and was in-- 
THE COURT: As of the last of June. 
MR. GALIHER: As of two days before the accident occurred. 
He took over according to the record in this case on June the 28th. The 
accident occurred on June the 30th. Now, this is no question--this is not 
contradicted. 
THE COURT: But he alleges in this suit that the Fisher Company 
negligently made the repairs to the ceiling. Now, Iam not sure that I 
can grant your motion for summary judgment as to count four, There is 
no question that if the lease doesn't provide that repairs shall |/be made by 
the landlord there is no duty on the landlord to repair. 
MR. GALIHER: Well, if there is a doubt in your Honor's mind, I 
respectfully request that you grant our motion as to the other counts and 
deny without prejudice our right to proceed further as to count four, and 
I will try to develop, as a matter of record, enough evidence and informa- 
19-A tion to permit this Court--not necessarily your Honor--but at a 
later time to pass upon a motion for summary judgment. 
MR. SHERRY: Your Honor, with respect to the other counts, I 
would like to state that some where in the record is my affidavit regarding 
information contained in the Fire Department log of, as I recall, Engine 
Company No. 16, in which on New Year's Eve, prior to the time this 
plaintiff had rented this apartment, they answered a falling ceiling call 


in the same apartment and made a report of an unsafe ceiling in the house. 
Not in the same apartment but in the same apartment building, in an ad- 
joining apartment. Through the interrogatories Iam trying to get in- 
formation which will put me in a position to sustain the claim of a latent 
defect. 
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Other ceilings had fallen. That we know. Before this apartment 
was ever rented to this plaintiff. At this point I don't know what state they 
were in. I have been unable to get the information sought in the interroga- 
tories. 

So far as fraud and misrepresentation, I think if Fisher knew the 
condition of the ceilings and knew these ceilings were of such a nature, 
then they rented the apartment unfit or unsafe for use, and I feel fraud and 
misrepresentation was there. 

THE COURT: What injuries did she sustain? 

MR. SHERRY: She sustained, as Mr. Galiher said, physical con- 

tact, the scratch on her foot. As a result of this she was worked 
up into such a state that she has been in D.C. General once, Saint Eliza- 
beth's Hospital twice. She has been adjudicated insane and has since been 
restored. Psychiatrists have informed me that this was the triggering 
incident of the ceiling coming down on her. 


Her son had just gotten up, who slept in the same bedroom, had 
just gotten out of his bed and walked into the other room for a glass of 


water and she saw this ceiling all over his bed. 

THE COURT: What were her out-of-pocket expenses? 

MR. SHERRY: Well, I think there has been more than ninety days 
hospitalization up to this point. 

MR. GALIHER: Free hospitalization. 

MR. SHERRY: Her husband has a bill. The District has a judg- 
ment against him. 

THE COURT: How much is it? 

MR. SHERRY: I don't know; your Honor. 

THE COURT: You don't know what your special damages are when 
you file a suit? 

MR. SHERRY: No, I am not familiar with the exact amount of special 
damages. 

THE COURT: Are you going to find out? 

MR. SHERRY: I assume the special damages would be in the neigh- 
borhood of a thousand dollars. She is supposed to be under psychiatric 
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21 treatment at the present time. She isn't because she can't afford 
it. She is still under medication. My personal opinion is she will be 
back in a hospital. 
THE COURT: Anything else? 
MR. SHERRY: No. 
THE COURT: Motion for summary judgment is granted 


counts two, three and five; denied as to count four. * * * 
* * * 


[ Filed May 19, 1958] 
94 ORDER 
Upon consideration of the motion for summary judgment filed by 
the defendant, Fisher, and the objection to interrogatories filed by the 
same defendant, it is by the court this 19th day of May, 1958, 
ORDERED, that Count One, Two, Three and Five of the Amended 
Complaint be and are hereby finally dismissed with prejudice, and the 
motion for summary judgment as to Count Four of the Amended Complaint, 
be and is hereby overruled without prejudice, and it is further, 
ORDERED, that the objections to the interrogatories filed by plain- 
tiffs be and are hereby disposed of as follows: 
Interrogatory Number Four is withdrawn by plaintiffs; defendant's 
objection to Interrogatories Two and Three be and is hereby sustained; 
defendant's objection to Interrogatories Numbered One, Five, Six and 
Seven, be and is hereby overruled. 


/s/ E. M. Curran 
JUDGE 


[ Certificate of Service] 


Nee EEE 


[ Filed October 1, 1958] 

95 ANSWERS TO INTERROGATORIES 
1. The partners in Jess Fisher Management Company are Jess 

Fisher and Mildred D. Fisher, both of 2901 Albemarle Street, N. W., 


{ 
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Washington, D. C. | The partnership was formed on January 1, 1953. 

5. About June 1, 1954 - Apt. 103 - Bathroom ceiling was replaced 
by L. M. Boyd, 3105 Queens Chapel Road, Mt. Rainer, Maryland. 
About October 12, 1955 - Apt. 204 - L. M. Boyd relathed and plastered 
bathroom ceiling and repaired plaster in living room ceiling. About 
February 14, 1956 - Apt. 104 - L. M. Boyd took down ceilie in living 
room and bathroom; relathed and replastered. 

6. Names and last known addresses of caretakers: 

Harold McCauley - 1800 Fort Davis Street, S.E., Apt. B-2. 

John A. Fox - 1800 Fort Davis Street, S.E., Apt. 202. 


7. Names and last known addresses of each person employed in 
Jess Fisher Management Company, March 1 through June 30, 1956: 
Grace Burléson 2224 Minnesota Ave., S.E., Wash., D.C. 
Johan L. Isaksen 6239 Akron St., S.E., Wash., D. C. 
Flora G. Keller 1322 20th St., So., Arlington, Va. 
Margaret L. Nauert 1204 No. Rolfe St., Apt. 2, Arlington, Va. 
Leona E. O'Connell 4118 S. Artesian St., Chicago, Il. 
Donald M. Tompkins 3719 43rd Ave., Cottage City, Md. 
Jane F. Tyree 2501 Crest Avenue, Cheverly, Md. 
Evelyn S. White 1934 Good Hope Rd., S.E., Wash., D.C. 
| JESS FISHER MANAGEMENT COMPANY 
By: /s/ Jess Fisher 


DISTRICT OF COLUMBIA, SS: 

I, JESS FISHER, being first duly sworn on oath depose and say 
that the foregoing Answers to Interrogatories are true to the best of my 
knowledge, information and belief. 


/s/ Jess Fisher 
(Jurat) 
(Certificate of Service) 
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[Filed Mar. 23, 1959] 
MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant JESS FISHER and moves the Court to grant 
summary judgment, in his favor. In support of said Motion, he refers to 
the Points and Authorities attached hereto and the affidavits in support 
of this Motion and the complete record in this case. 

GALIHER & STEWART 
By: /s/ Richard W. Galiher 
* xx 
(Notice) 
(Certificate of Service) 


[ Filed Mar. 23, 1959] 
POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 
Rule 56, Federal Rules of Civil Procedure. 
A previous Motion for Summary Judgment was granted in this case 
and the plaintiff was thereafter given leave to amend. After the Amended 
Complaint was filed, an additional Motion for Summary Judgment was 
filed and it was granted to all counts of the Complaint with the exception of 
Count IV which is the only count that remains in the case. 
It will be seen from Count IV that it is based upon an agreement on 
the part of this defendant to redecorate the apartment, including necessary 
painting and plastering and that said redecorating was improperly, in- 
completely and negligently performed. The lease which is a part of the 
record discloses that it was entered into on March 1, 1956, and the depo- 
sition of the female plaintiff discloses that her accident occurred on 
June 30, 1956, when some plaster fell from the ceiling of her bedroom. 
The attached Affidavit of this defendant discloses that he employed one, 
Nathaniel Hall, to inspect the apartment and to do such plastering as was 
necessary; further, that neither he nor the said Nathaniel Hall did anything 
to the plaster in the bedroom where the accident occurred; and that at no 


44 
time during this defendant's management was anything needed to be done 
or was done to the plastering in the bedroom of female plaintiff's apart- 
ment. Further, the record discloses that the accident occurred after this 
defendant's management services had been terminated by the owners of 
the premises. 

The Affidavit of Mr. Hall discloses that the defendant Fisher on 
or about March 1, 1956 requested him to make all plastering repairs 
necessary within the apartment rented by the female plaintiff; that he 

plastered a small area in the living room ceiling, but did nothing to 
the bedroom of said apartment because nothing was needed to be done to 
the plaster in the bedroom. His Affidavit further discloses that at the 
time of the inspection, which was approximately three months before the 
accident, the bedroom plaster was found to be in good condition. 

Unless female plaintiff or her counsel can come forward with some 
evidence to show negligence on the part of this defendant or his employee, 
no genuine issue remains in this case which would warrant its continuance. 
On the basis of the record, there is no evidence of negligence, and no 
issue of fact and, therefore, this motion should be granted. 

GALIHER & STEWART 


By: /s/ Richard W. Galiher 
*** 


[Filed Mar. 23, 1959] 
100 AFFIDAVIT 


DISTRICT OF COLUMBIA, SS: 


NATHANIEL HALL, being first duly sworn on oath deposes and says 
as follows: That on or about March 1, 1956, he was employed by Jess 
Fisher Management Company to examine apartment No. 103, at 1800 Fort 
Davis Street, S.E., and to make all repairs to the plastering within that 
apartment which were deemed necessary; that I carefully inspected and 
examined the entire apartment and noted that the only places therein that 
needed attention were in the living room ceiling; that I plastered a small 
area in the living room ceiling for which I was paid $25.00; that I examined 
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the plaster located in the ceiling of the bedroom of said apartment and 
found it in good sound condition and that no work on it was required. 

/s/ Nathaniel Hall 
(Surat) 


[ Filed Mar. 23, 1959] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 


JESS FISHER, being first duly sworn on oath deposes and says as 
follows: That he is co-partner of the Jess Fisher Management Company; 
that said Company, prior to June 30, 1956 was employed by the defendants 
Charles M. Harrington and Mrs. Charles M. Harrington, the owners of 
premises 1800 Fort Davis Street, S.E., to actas their representative : 
in managing said premises on a limited basis; that said employment oc- 
curred in the month of December 1953 and continued until on or about May 


26, 1956, when the contract between the parties was teNsinated in 
writing by the said defendants to become effective at such time as the 
rents for May 1956 were paid to said Management Company; that on March 1, 
1956, he entered into an agreement with the female plaintiff for the rental 
of apartment No. 103 located at said premises; that shortly before said 
date, he employed Nathaniel Hall to make an inspection of the plaster 
within said apartment and to do what work was required; that said Nathaniel 
Hall inspected all of said apartment and plastered a small area in the 
living room ceiling, but did nothing to the bedroom of said apartment which 
was:where the plaster fell after affiant's management contractwasterminated 
and at a time when he was no longer in operation of the premises; that said 
apartment was thereafter painted, but nothing else was done to it; that at 
no time during affiant’s management was anything needed to be done or 
was done to the ceiling of the bedroom in apartment No. 103, except as 
aforestated. 

/s/ JESS FISHER 
(Jurat) 
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[ Filed April 7, 1959] 


102 ANSWER OF DEFENDANT JESS FISHER MANAGEMENT 
COMPANY 


iG ea ee Oe ee 


The above defendant admits that the amount of this suit is in excess 
of Three Thousand Dollars ($3, 000.00); it admits that on the date alleged, 
the defendants Harrington were the owners of the apartment house located 
at 1800 Fort Davis Street, S.E., Washington, D. C.; it admits agreeing 
to redecorate the apartment; it states that while it was originally employed 
to manage the said apartment house, its contract of management was 
terminated during the month of June 1956, prior to the accident; it is 
without information or belief sufficient to either admit or deny the alle- 
gations with respect tothe female plaintiff's accident; it denies each and 
every allegation of negligence contained in the Fourth Count and denies 
each and every other allegation contained in the Complaint. 

| GALIHER & STEWART 
By: /s/ R. W. Galiher 


* %* * 


(Certificate of Service) 


[ Filed April 9, 1959] 


102a AFFIDAVIT 


District of Columbia, ss: 

Eugene X. Murphy, being first duly sworn on oath according to law 
deposes and says that the plaintiff Audrey Whetzel did present to him the 
original letter quoted hereinafter, which was received by her through the 
U.S. mail. 


EDWARD J. REAMER 
409 Evans Building 
Washington, D. C.- 
June 25, 1956 
Mrs. Audrey M. Whetzel 
1800 Fort Davis St., S.E., 103 
Washington 20, D. C. 


Dear Mrs. Whetzel 
Please be advised that the owners of premises 1800 Fort Davis 
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St., S.E., have designated me to represent them in the management of 
the building wherein you reside. 
All future rents is payable to me at the above address, beginning 

with July. Thank you. 


Very truly yours, 
/s/ E. J. Reamer 
Your affiant has the original letter in his possession and in dis- 
cussion with plaintiff feels that due to her nervous condition she is unable 
at this time to file this affidavit and therefore he is filing it on|her behalf. 
/s/ Eugene Murphy 
(Jurat) 


[ Filed April 9, 1959] 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


The motion for summary judgment by defendant Jess Fisher should ~ 
be denied on the grounds that genuine issues of material fact are present, 
as may be seen from the following: 

1. The affidavit of Nathaniel Hall is not conclusive on the issue of 
whether the redecorating was properly done. 

a) He should be subjected to cross-examination. 
b) His affidavit conflicts with the testimony of Mrs. 
Whetzel on deposition at page 9: "It looked like some plastering had been 
done in the bedroom." 

2. If Fisher negligently redecorated in March, his liability is not 
affected by the allegation that his agency terminated in May or June. 

3. The date of termination of Fisher's agency, if material, should 
be determined by the jury. According to Fisher's affidavit it terminated 
about May 26, 1958. According to the letter received by Mrs. Whetzel 
' from Edward J. Reamer, the successor agent, it terminated "beginning 
with July."" Fisher has successfully opposed plaintiff's attempts at 
discovery by means of interrogatories. 

Respectfully submitted 


(Certificate of Service) /s/ Daniel I. Sherry 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AUDREY WHETZEL, et al., 
Plaintiffs, 


vs. Civil Action No. 2357-57 


CHARLES M. HARRINGTON, et al., 
Defendants. 


Washington, D. C. 
April 20, 1959 


The above-captioned cause came on for hearing of motion before the 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge. 
* * * * 


25 MR. GALIHER: May it please the Court, this is a motion for sum- 
mary judgment filed in a suit for personal injuries by the defendant Jess 
Fisher, the only defendant who has been served in this case. 

The complaint is based upon the falling of plaster from the bedroom 
of the female plaintiff's apartment. The apartment was one of 2 number of 
apartments in a residence in the Southeast section of Washington. The 
lease, which is a part of the record in this case, was entered into between 
this plaintiff and my client, the Jess Fisher Company, on the 1st day of 
March, 1956. The accident which formed the basis for this suit allegedly 
took place on June 6, 1956. 

The original complaint that was filed, Judge Holtzoff, alleged only 
that the defendant, Jess Fisher Management Company, negligently and 
carelessly caused and permitted the ceiling of plaintiff's apartment to be 
and remain in a dangerous and unsafe condition and that it fell, causing 
injuries to the plaintiff. We originally filed a motion for summary judg- 
ment to the original complaint, which was granted by this Court because 
the lease did not require any repairs. 

THE COURT: Will you state again what is the relation of the de- 
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fendant Fisher to the property? 


MR. GALIHER: The Jess Fisher Management ‘Company: was em- 
ployed by the owners of the building to manage the premises, just like 
a number of other relationships of that sort that we have. 

THE COURT: In other words, they were really. real estate agents. 

MR. GALIHER: Yes, real estate agents. _At the time the original 
motion for summary judgment was granted counsel was given permission . 
to file an amended complaint. The amended complaint as filed was in 
approximately five different counts. Again motion for summary judgment 
was filed and sustained as to all counts except count number four, which 
set forth that this defendant was induced to enter into a rental agreement 
--pardon me--which set forth only that as part of the consideration for 
entering into the rental agreement my client agreed to redecorate the 
apartment, including necessary painting and plastering, that said redecor- 
ating was improperly, incompletely and negligently performed and did ; 
damage to this lady. That is the only count that presently remains in the 


case. 


Now, as I said, this accident occurred in 1956. _ The suit was filed 
in 1957. 
We took the deposition of the female plaintiff, who indicated that she 
had noticed nothing wrong with the plaster in this particular bedroom, and 
that the plaster on the date alleged suddenly fell, striking her on the 


foot. 
Now, with this motion for summary judgment which we seek to v 
terminate the litigation, your Honor, we have set forth by affidavit the 
affidavit of Mr. Fisher and the affidavit of one Nathaniel Hall, who did 
certain repairs on the apartment prior to the accident. 
May I go back for a minute in referring to Mr. Fisher and state 
to your Honor that his previous affidavit in support of the previous mo- 
tion for summary judgment showed that the relationship which existed 
between himself and the owners of the building had been terminated by 
said owners prior to the date of the accident, although only a short time 
before. His relationship had been terminated in the month of May; this 
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accident occurred in the month of June. One Edward Reamer then be- 
came the rental agent and was the rental agent at the time of the accident. 
Mr. Sherry now seeks to bring him in as a part defendant, but I think, 
since the statute of limitations has not run, if your Honor agrees with 
me, he can file a separate suit against this party if he so chooses. 

Now, the affidavit in support of this motion presently before the 
Court establishes that Mr. Fisher was employed as the rental agent to 
manage the premises on a limited basis, that he was first employed in 
1953 and continued as rental agent until the month before this accident 

occurred; that’ when the contract was terminated between himself 
and the owners this gentleman, Mr. Reamer, was employed to take over 
the management and Mr. Fisher then turned over to him the necessary 
and pertinent papers; that when the lease, which is the exhibit or one of 
the exhibits in this case, was entered into by and betwen himself and the 
female plaintiff he employed one Nathaniel Hall to make an inspection of 
the plaster within the premises and to do what work was necessary; that 
Mr. Hall inspected the apartment, plastered only a small area in the 
living room, did nothing to the bedroom of the apartment where the 
plaster fell. As a matter of fact, he has pointed out in his affidavit that 
during the entire time he managed the premises, from 1953 to 1956, he 
at no time did anything to the bedroom or the plaster in the place where the 


accident occurred. 


And, so, your Honor, we have moved for summary judgment on the 
basis of the lease, which does not require repairs other than exterior 
structural repairs and the like, and on the further basis that at the time 


of the accident he was not in control or managing the premises in any 
way, and for the further reason that at no time did he ever do anything to 
the bedroom from the standpoint of plastering, which is the allegation 
here and we are being charged with being negligent in permitting the 

plaster to fall. And, finally, there is no basis, I respectfully sub- 
mit, for a suit against this rental agent under the law in the District of 
Columbia. 

THE COURT: Mr. Sherry, have you served the landlords? 
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MR. SHERRY: They are non-residents, your Honor. 

THE COURT: Well, you can go to their state and sue them there. 

MR. SHERRY: At this time I have some companion motions, one 
of which is to bring in Mr. Reamer as a co-defendant, Reamer being the 
successor agent. Now, I have filed an affidavit prepared by co- 
counsel, Eugene Murphy-- 

THE COURT: I would be inclined to grant that application. That 
does not affect your motion at all, Mr. Galiher. 

MR. GALIHER: No, sir. 

THE COURT: I would grant that. 

MR. GALIHER: He also ties in with the same motion an effort to 
join the wife of my client as an additional party defendant. 

MR. SHERRY: May I explain that, your Honor? In response to 
interrogatories I have been informed that the Jess Fisher Management 
Company is a partnership between Jess Fisher and his wife. 

THE COURT: What other motions have you? 

MR. SHERRY: The other motion is to amend the complaint to es- 
sentially add another count, taking into account the housing regulations 
of the District of Columbia, which were promulgated in 1956, prior to 
the time that this occurred, the purpose of which is to promote the health 
and safety-- 

THE COURT: But what is the regulation? 

MR. SHERRY: The pertinent regulation regarding interior walls 
and ceilings: "Each interior wall or ceiling shall be structurally sound 
and free of loose plaster or all other loose structural or surfacing material. vi 

THE COURT: Well, I will hear you on this motion, Mr.| Sherry. 

MR. SHERRY: In conjunction with that motion .1 would like to call 
to the attention of the Courta recent New Jersey case which inyolves 


fairly similar housing regulations and involves a very similar lease. I 


called it to the attention of counsel this morning. The name of the case 

is Michaels against Brookchester, Inc. It was decided March|31, 1958, 

and is at page 199 of 140 Atlantic 2d. This case states: "Our/statute"-- 
THE COURT: Do not read any quotation in extenso. 
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Just tell me what proposition you are citing it for. 

MR. SHERRY: The housing regulations here in the District, just 
like the housing regulations in New Jersey, established a standard of con- 
duct for the landlords and their agents to follow. 

THE COURT: 'Of course, regulations are law, they must be followed. 
So I do not think you have to prove that. 

MR. SHERRY: And that this standard of conduct was for the benefit 
of persons such as the plaintiff here. 

THE COURT: There is no doubt about that. Now, why are you 
suing the rental agent? 

MR. SHERRY: Iam suing the rental agent because the property 
was in the control of the rental agent. The non-resident property owner 
up in Delaware did not maintain any control over the property. 

THE COURT: I think if rental agents were held liable under those 
circumstances, we would not have any rental agents left because nobody 
would go into the business. 

MR. SHERRY: Your Honor, this was more than a mere person 
who collected the rent, this was a person who was in charge of hiring Mr. 
Hall, who made the repairs. I think that it is clear that if they were 
negligent-- 

THE COURT: Have you put in any answering affidavits to the affi- 
davits in support of the motion? 

MR. SHERRY: The affidavit in support of the motion with regard to 

the time that the Fisher Company was relieved of its duties, I have 
put in an answering affidavit, being the affidavit of co-counsel that he 
exhibited to plaintiff--plaintiff, by the way, although she was only struck 
on the foot with plaster, it is our contention that she has been twice com- 
mitted to St. Elizabeths as a result of this accident. She is a nervous, 
essentially irrational woman. 

THE COURT:| You mean that she lost her mind as a result of her 
foot being struck by a piece of plaster? Is that what you are trying to 
say to the Court? 

MR. SHERRY: The ceiling fell in, your Honor. 


53 

THE COURT: You said only her foot was hurt... 

MR. SHERRY: Her foot happened to be struck. Her young child, 
who was at that stage perhaps three or four years old, was sleeping in 
the bedroom where the plaster had landed, The chita had fortunately gone 
out of the room to go to the bathroom at the time the ceiling collapsed. 
Within two weeks she was in St. Elizabeths. 

THE COURT: The law does not compensate people for near misses. 

_ MR. SHERRY: But she was physically struck, your Honor, by the 

plaster. 

THE COURT: What do you say in your affidavit? 

MR. SHERRY: The affidavit was essentially that she received a 
letter from Edward Reamer saying that all future rents payable to me 

begin with July. 

There is a very close question of time, a matter of possibly a day 


or so one way or the other. 
But the overriding thing is that if at the time this redecorating, 
this plastering was done, if at the time that was improperly done there is 
no doubt that this defendant was the person responsible at the time it was 
done. 
THE COURT: The affidavits in support of the motion deny that any 
plastering was done in this particular room. 
MR. SHERRY: There is in the record the deposition of the plaintiff, 
in which she says that she looked into the room before she moved in and 
she saw plastering being done on the ceiling. I feel we are entitled to 
examine this person. 
THE COURT: The deposition is here. On what page of the deposition 
does that appear? : 
MR. SHERRY: On page 9, the second question from the bottom: 
‘when I went in on Thursday I couid see there had been nothing done. I 
just glanced around. It looked like some plastering had been done in the 
bedroom." 
THE COURT: It looked like some plastering had been done. Ido 
not think that is evidence. ; 
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MR. SHERRY: There is another affidavit, your Honor, which I 
prepared from the official records of the Fire Department of the District 
of Columbia, which was filed in February of 1958 in response to a prior 

motion, which is a copy that I made of the entries in the records 
of the Fire Department relating to a call for fallen ceiling in an adjoining 
apartment, and the record from the Fire Department to the Building In- 
spector's Office was that the ceilings in this building were in unsafe con- 
dition. This was prior to the--this was on New Year's Eve of 1956, 
prior to the lease or the rental. This is a case where if no work was done 
in the bedroom we feel that we are entitled to prove that work should have 
been done. 

On the other hand, I feel in any event that we are entitled at this 
stage to examine the mechanic who claims that three years before he 
didn't do any work in a particular room. I feel that type of testimony is 
the same as if a person involved in an automobile accident were to testify: 
I was not negligent. 

THE COURT: Oh, no, this is a question of fact. Why don't you 
examine him? You say you want to examine the person. Why don't you 
take his deposition? This action has been pending since September, 1957. 

MR. SHERRY: To be quite frank, your Honor, the plaintiff is in- 
digent. That is one of the reasons we haven't taken the deposition. 

THE COURT: But your cause of action is, and I take it that the 
only thing before the Court now, is the fourth count, and the fourth count 

alleges an agreement on the part of the defendants to redecorate the 
apartment, including necessary painting and plastering; and then you allege 
that it was improperly and incompletely and negligently performed. You 
cannot now take the position that the ceiling was in dangerous condition 
and should have been repaired. Your cause of action is that there was a 
breach of an agreement to repair properly. Jess Fisher and Hall submit 
affidavits in support of the motion to the effect that they did not make any 
repairs in this particular room, and there is no denial of that, there is 
no issue of fact. You know, the rules contemplate that when motion for 


summary judgment is supported by an affidavit there should be some 


answering papers by way of an affidavit or deposition or otherwise. 
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MR. SHERRY: Your Honor, I felt that the statement of the plaintiff 
in her deposition, while it might be given very little weight, still is en- 
titled to sufficient weight. 

THE COURT: No, I do not think it is even competent or admissible 
to say that it looked like it had been painted. 

MR. SHERRY: Plastered. 

THE COURT: Iam going to grant the motion. 

MR. SHERRY: Your Honor, what about my motion to amend the 
complaint to bring in an additional count based on the housing regulations? 

THE COURT: I will grant that motion. Iam only granting the mo- 
tion as to defendant Fisher, but you may bring in Reamer, if you want to, 
and continue the actions against Reamer. 

MR. SHERRY: Your Honor, in my motion is a motion to amend the 
complaint by bringing in an additional count based on the housing regu- 
lation, paragraph three of my motion. 

THE COURT: You have amended this once already. Now you want 
to amend it again? There is no motion before the Court for leave to 
amend the complaint and I cannot grant an oral motion. 

MR. SHERRY: There is a motion. My motion to amend the com- 
plaint is before the Court. 

THE COURT: Is it before me? 

MR. SHERRY: Yes, your Honor. 

THE COURT: To join an additional defendant, yes. 

MR. SHERRY: And to amend the complaint. It is paragraph three, 
Roman numeral three of my motion, on the second page of my motion. 

THE COURT: It seems to me that to come in and bring this in as 
an afterthought, after the action has been pending for a year and a half 


or more, it is pretty late. Iam going to grant the motion for summary 
judgment. made by the defendant Fisher, but I will let you bring in 
Reamer and let you file an amended complaint as against Reamer, if you 


want to. 
* * 


[ Filed May 7, 1959] 
105 ORDER 


Upon consideration of the Motion for Summary Judgment filed by 
Jess Fisher Management Company, it is by the Court this 7th day of 
May, 1959. 

ORDERED,;, That the same be and is hereby granted and this cause 
be and is hereby finally dismissed as to defendant Jess Fisher Management 
Company, and this Court determines under Rule 54(b), Federal Rules of 
Civil Procedure, that there is no just reason for delay in entering final 
judgment in favor of defendant Jess Fisher Management Company. 

/s/ Alexander Holtzoff 
JUDGE 


[ Filed May 27, 1959] 
ORDER 


This matter came before the Court on motion of the plaintiffs for 
leave to proceed on appeal in forma pauperis, and upon consideration 
thereof, it is by the Court this 27 day of May, 1959 


ORDERED that the motion be granted and the plaintiffs may prose- 
cute their appeal without prepayment of fees and costs or the fees for a 


stenographic transcript or printing the record, the expense of which is 

to be paid by the United States when authorized by the Director of the 
Administrative Office of the United States Courts, it hereby being certi- 
fied by the Court that the appeal is not frivolous but presents a substantial 
question; and 


FURTHER ORDERED that the Clerk of this Court shall prepare and 
transmit to the Court of Appeals a certified copy of the record in this case, 
keeping the original papers in the District Court and permitting the 
plaintiffs to proceed with the remaining claims pending appeal. 

/s/ Alexander Holtzoff 
JUDGE 


[ Filed June 1, 1959] 


112 NOTICE OF APPEAL 


Notice is hereby given this 1st day of June, 1959, that Audrey 
Whetzel, Frederick Whetzel, Jr., and Frederick Whetzel, plaintiffs 
hereby appeal to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 7th day of May, 


1959, in favor of Jess Fisher Management Ch., defendant against said 
Audrey Whetzel, Frederick Whetzel, Jr. and Frederick Whetzel. 


/s/ Daniel I. Sherry 


Attorney for Plaintiffs 
*x* * * 
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Comes now the appellee through its attorneys and petitions this 
Court for a rehearing of this case before the full bench of this Court 


for the following reasons: 
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1. A DIVISION OF THIS COURT HAS DECIDED A QUESTION OF 
SUBSTANCE CONTRARY TO APPLICABLE EARLIER 
DECISIONS OF THIS COURT. THIS DECISION, CASTING 
ASIDE THE LONG ESTABLISHED COMMON LAW PRECEDENTS 
ESTABLISHING AND GOVERNING THE RELATIONSHIP OF 
LANDLORDS AND TENANTS IN THE DISTRICT OF COLUMBIA 
OVERRULES ALL PRIOR AND CONSISTENT OPINIONS, APPE 


OF THIS COURT, AND OF THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA, AND IS TANTAMOUNT TO 

LEGISLATION BY JUDICIAL DECREE. IT ERRONEOUSLY | 
DECIDES A QUESTION OF EXTREME GENERAL IMPORTANCE 
RELATING TO THE CONSTRUCTION AND APPLICATION OF A 
MUNICIPAL REGULATION. 


A. The housing regulations were not applicable. 
The division of this Court holds that the District of Columbia 
Housing Regulations of August 11, 1955, impose a statutory duty on a 
landlord which requires him to make repairs within his tenant's own 
private leasehold, even though (1) the regulations are criminal in nature 
and mention no civil liability, and (2) the written lease between the 


parties contains no such requirement. 


This decision, by a minority of this Court, if allowed to stand, will 


completely destroy time-honored principles of landlord and tenant law, 


which have existed and which have been adhered to for centuries. The 
decision undertakes to repudiate the common law rule of landlord and 
tenant adhered to in Bowles v. Mahoney, 91 US. App. D.C. 155, 202 F. 
2d 320, and followed in the District of Columbia for many years, that 
“absent any statutory or contract duty, the lessor is not responsible for 
an injury resulting from a defect which developed during the term", by 
contending the Housing Regulations changed the law. The decision is 
clearly erroneous. It attempts to change the law of this jurisdiction as 
enunciated by this Court on many occasions without the submission of 
the question to the full bench, and it penalizes the owner of property by 
requiring him, irrespective of his contract, to be both an insurer and 
guarantor of his tenant for injuries of all nature and description. This 
decision will affect not only an apartment house owner, but the owner of 
a small house rented in its entirety to an individual tenant. 
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Housing Regulations are avowedly for the purpose of promoting 
the health, safety and welfare of the people in general. Unless, by the 
express language of the regulation, there is a direct liability imposed 
upon the landlord, these statutes should not be extended by implication 
or held to alter the common law relationship of landlord and tenant. 
Palmigiani v. D'Argenio, 234 Mass. 434, 125 N.E. 592; Newman v. Sears, 
Roebuck &Co., 43 N.W. 2d 411, 77 N.D. 466; Callahan v. Loughran, 102 
Cal. 476, 36 P. 835. 


The text excerpts and local decisions relied upon by the! division 
of the Court as authority for its startling opinion, upon analysis, are not 
germane or appropriate. The Court's opinion cites 2 Harper and James 
on Torts, 997, as one of its authorities, and on page 5 of its opinion 
quotes from these authors. Actually, a quotation on page 995 of this 
same volume is more applicable to the situation here: 


far to read provisions for civil liability into a statute which 
actually omits them while expressly providing for criminal 
punishment, especially when it is such an easy and familiar 
thing to insert civil recovery provisions where they are 
wanted." 


"But in most cases it is carrying construction fe whic 
c 


It should likewise be carefully noted that following the original 
argument of this case before this Court, the division sua sponte pro- 
pounded the following questions to the parties, and further invited the 
Corporation Counsel for the District of Columbia as amicus curiae, to 
file memoranda answering these same questions: 

"1, What is the statutory authority, if any, for the pro- 


mulgation of the Housing Regulations issued 
August 11, 1955 ? 


"2. Does the legislative history of any such statutory 
authority cast light on the congressional purpose, 
pertinent to the problem of the landlord's tort 
liability vel non?" 
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The answer of everyone was to the effect that the legislative 
history did not disclose the congressional intent with respect to the 
question of the landlord's tort liability vel non, and, in fact, the history 
did not indicate that Congress was at any time concerned with the prob- 
lem of a landlord's civil liability. 


No legislative history therefore exists which warrants the action 
taken by this Court. The interjection of the Housing Regulations into 
this case therefore constitutes legislation by judicial decree. The pur- 
pose of the Regulations as appears in Sec. 2101 is to correct the condi- 
tions found by the Commissioners to exist in slums or blighted areas 
of the District of Columbia, and are not to be applied to every existing 
building irrespective of its physical condition. The building involved in 
our case was not in a slum or blighted area, nor was there any claim 


that it was such. 


The analogy of Hill v. Raymond, 65 US. App. D.C. 144, 81 F. 2d 
278, is not apparent. Hill is merely authority for the view that building 
regulations require the landlord to maintain common hallways and 
stairways in a multi-family dwelling, but Hill specifically distinguishes 
between that situation and an accident occurring within a leasehold not 
under the landlord's control. Nelson v. Barclay, 103 US. App. D.C. 136, 
255 F. 2d 545, likewise involves an accident in the common entranceway 
of an apartment building, which entranceway was controlled by the land- 
lord. Certainly, these cases are not applicable to the legal and factual 
situation in the instant case. 


It is apparent that this Court to some extent was motivated by its 
feeling that landlords can protect themselves with insurance, as other- 
wise, it would not have cited the quotation of Judge Arnold in Bailey v. 
Zlotnick, 80 U.S. App. D.C. 117, 149 F. 2d 505. The fact that insurance 
is available to the landlord is certainly no reason for destroying the 
immutable principles of landlord and tenant law that have existed and 
governed the relationship between landlord and tenant. Time and again, 
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our Courts have stated that the existence or non-existence of liability in- 
surance has no bearing whatsoever on the right of a plaintiff to recover. 
To hold otherwise would be to destroy the fundamental rights of many 
citizens, as well as to bring about the complete destruction of the legal 
concepts upon which our jurisprudence has been based. 


The Court's statement in reference to Hecht Com v.| McLaugh- 
lin, 93 US. App. D.C. 382, 214 F. 2d 212, is erroneous. The Hecht Com- 
pany doors in that case were not constructed, as stated by this Court, in 
violation of building regulations. The lower court instructed the jury on 
a building regulation, but in reversing, this Court held that testimony 
concerning the application of the regulation to the doors in question 
should have been received, which testimony would show that the regula- 
tion was not applicable. Also, this case involved a public entrance to a 
department store, and not, as here, a tenant's own leasehold. 


Nor can this case be classified with Ross v. Hartman, 78 US. App. 
D.C. 217, 139 F. 2d 14, and Piegh v. Baltimore & Ohio R.R., 92 US. App. 
D.C. 198, 204 F. 2d 391. These latter two cases involved accidents on 
the public highway with the correlative duties owed by and to members 
of the public while using said highways; in our instant case, the con- 
tractual relationship of landlord and tenant is involved. The sole pur- 
pose of the regulations here was to require a landlord under certain 
circumstances to repair, not to create a new basis of legal liability. 


B. The written lease did not require appellee to make repairs. 

This Court has lightly brushed aside the written agreement entered 
into by the parties, which required no repairs by appellee within the 
leasehold. It does not consider the effect of this decision upon the indi- 
vidual's right to contract. This decision without competent judicial or 


legal sanction reforms every existing landlord and tenant agreement not 
contemplating or requiring repairs by a landlord, into one broadening 
and enlarging an owner's liability beyond which this or any court should go. 
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2. THE MAJORITY OPINION IS IN COMPLETE DISAGREEMENT 
WITH THE APPROPRIATE PROVISIONS OF THE RESTATE- 
MENT OF TORTS, ALTHOUGH PURPORTING TO RELY 
UPON SAID RESTATEMENT. 
In its opinion, the division cites Restatement of Torts, Section 
286, in support of its position. Examination of this Section does not 
disclose its application to the situation here. It is true, however, that 
the Restatement of Torts does resolve this instant problem here and in 
2 manner which supports appellee's position. Section 355 provides: 
_. . . a lessor of land is not subject to liability for 
bodily harm caused to his lessee or others upon the land 
with the consent of the lessee or sub-lessee by any 
defective condition which comes into existence after the 
lessee has taken possession." 
The above Section and the succeeding sections under Topic 3 are 
illustrative of the view taken by the courts in the District of Columbia 
prior to this decision and support the non-liability of appellee. 


3. THE COURT ERRONEOUSLY ANALYZED AND CONSTRUED 
THE FACTUAL SITUATION AS IT EXISTED IN THIS CASE. 


The facts in the record do not justify the Court's interpretation, 
and there is no basis for the Court's stating that appellee had notice of 
a defect in the ceiling. The Court commences its review of the facts by 
stating ''The bathroom ceiling, located just off the bedroom in appel- 
lants' apartment, had fallen and been repaired not long before appel- 
lants took possession.” Contrary to this, the record discloses that the 
bathroom ceiling was replaced over two years before female appellant's 
tenancy commenced (R-42). The Court attaches significance to the fact 
that the living room ceiling fell in an adjoining apartment six months 
before the accident here. No other circumstances concerning this 


appear of record and no possible analogy can be made, nor is there any 
basis for the Court's stating that ‘in view of the fact that the ceiling 
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fell only four months after the alleged inspection, the jury might reason- 
ably find that the inspection was negligently performed." The Court is 
undertaking to speculate upon and contradict the sworn testimony of the 
witness, Hall, when no contradiction appears of record. Finally, the 
Court rejects the affidavit of appellee which shows that at no time during 
his management, up to and including a short time before the accident, 
was anything needed to be done to the bedroom ceiling. This uncontra- 
dicted affidavit eliminates any possible basis for contending that the 
janitor did not inspect the female appellant's ceiling to determine if it 
had been weakened after the leak in the apartment above. Appellee was 
the person claimed by appellants to be responsible and his affidavit 
indicating the bedroom ceiling to be in sound condition was uncontra- 
dicted of record (R-45). 


There thus appears of record no evidence at all to show any knowl- 


edge on the part of appellee or his agents concerning any unsoundness 
or need of repair to the ceiling. On the contrary, the record as 
demonstrated by appellee's answer to interrogatories and his affidavit 
indicates his management care, particularly where plastering repairs 
were necessary (R. 42). 


4. THE DECISION HERE, ALTHOUGH NOT SO EXPRESSLY 
STATING, OVERRULES THE FULL BENCH DECISION OF 
THIS COURT IN JAMIESON, ET AL. v. WOODWARD & 
LOTHROP, ET AL., 101 U.S. App. D.C. 32, 247 F. 2d 23, 
cert. den. 355 U.S. 855, 2 L.Ed. 2d 63, 78 Sup. Ct. 84. 


Appellee's position with regard to this Court's decision as it per- 
tained to the duties of the Appellants when faced with the motion for 
summary judgment is best summed up by the expression of the full bench 
of this Court in Jamieson, supra, when it said: 

"Plaintiff tendered no issue of fact on this topic; a 
motion for summary judgment had been made, and she was 


opposing it; she should have posed a genuine issue of 
material fact as to the reasonableness and feasibility ofa 
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file memoranda answering these same questions: 


}. What is the statutory authority, if any, for the pro- 
mulgation of the Housing Regulations issued 
August 11, 1955? 


"2. Does the legislative history of any such statutory 
authority cast light on the congressional purpose, 
pertinent to the problem of the landlord's tort 
liability vel non?" 
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The answer of everyone was to the effect that the legislative 
history did not disclose the congressional intent with respect to the 
question of the landlord's tort liability vel non, and, in fact, the history 
did not indicate that Congress was at any time concerned with the prob- 
lem of a landlord's civil liability. 


No legislative history therefore exists which warrants the action 
taken by this Court. The interjection of the Housing Regulations into 
this case therefore constitutes legislation by judicial decree. The pur- 
pose of the Regulations as appears in Sec. 2101 is to correct the condi- 
tions found by the Commissioners to exist in slums or blighted areas 
of the District of Columbia, and are not to be applied to every existing 
building irrespective of its physical condition. The building involved in 
our case was not in a slum or blighted area, nor was there any claim 
that it was such. 


The analogy of Hill v. Raymond, 65 US. App. D.C. 144, 81 F. 2d 

278, is not apparent. Hill is merely authority for the view that building 
regulations require the landlord to maintain common hallways and 
stairways in a multi-family dwelling, but Hill specifically distinguishes 
between that situation and an accident occurring within a leasehold not - 
under the landlord's control. Nelson v. Barclay, 103 US. App. D.C. 136, 
255 F. 2d 545, likewise involves an accident in the common entranceway 
of an apartment building, which entranceway was controlled by the land- 
lord. Certainly, these cases are not applicable to the legal and factual 
situation in the instant case. 


It is apparent that this Court to some extent was motivated by its 
feeling that landlords can protect themselves with insurance, as other- 
wise, it would not have cited the quotation of Judge Arnold in Bailey v. 
Zlotnick, 80 U.S. App. D.C. 117, 149 F. 24505. The fact that insurance 
is available to the landlord is certainly no reason for destroying the 
immutable principles of landlord and tenant law that have existed and 
governed the relationship between landlord and tenant. Time |and again, 
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our Courts have stated that the existence or non-existence of liability in- 
surance has no bearing whatsoever on the right of a plaintiff to recover. 
To hold otherwise would be to destroy the fundamental rights of many 
citizens, as well as to bring about the complete destruction of the legal 
concepts upon which our jurisprudence has been based. 


The Court's statement in reference to Hecht Company v. McLaugh- 
lin, 93 U.S. App. D.C. 382, 214 F. 2d 212, is erroneous. The Hecht Com- 
pany doors in that case were not constructed, as stated by this Court, in 
violation of building regulations. The lower court instructed the jury on 
a building regulation, but in reversing, this Court held that testimony 
concerning the application of the regulation to the doors in question 
should have been received, which testimony would show that the regula- 
tion was not applicable. Also, this case involved a public entrance to a 
department store, and not, as here, a tenant's own leasehold. 


Nor can this case be classified with Ross v. Hartman, 78 US. App. 
D.C. 217, 139 F. 2d 14, and Piegh v. Baltimore & Ohio R.R., 92 US. App. 
D.C. 198, 204 F. 2d 391. These latter two cases involved accidents on 
the public highway with the correlative duties owed by and to members 
of the public while using said highways; in our instant case, the con- 
tractual relationship of landlord and tenant is involved. The sole pur- 
pose of the regulations here was to require a landlord under certain 
circumstances to repair, not to create a new basis of legal liability. 


B. The written lease did not require appellee to make repairs. 


This Court has lightly brushed aside the written agreement entered 
into by the parties, which required no repairs by appellee within the 
leasehold. It does not consider the effect of this decision upon the indi- 
vidual's right to contract. This decision without competent judicial or 
legal sanction reforms every existing landlord and tenant agreement not 
contemplating or requiring repairs by a landlord, into one broadening 
and enlarging an owner's liability beyond which this or any court should go. 
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2. THE MAJORITY OPINION IS IN COMPLETE DISAGREEMENT 
WITH THE APPROPRIATE PROVISIONS OF THE RESTATE- 
MENT OF TORTS, ALTHOUGH PURPORTING TO RELY 
UPON SAID RESTATEMENT. 


In its opinion, the division cites Restatement of Torts, Section 
286, in support of its position. Examination of this Section does not 
disclose its application to the situation here. It is true, however, that 
the Restatement of Torts does resolve this instant problem here and in 
a manner which supports appellee's position. Section 355 provides: 


«_ . . .a lessor of land is not subject to liability for 
bodily harm caused to his lessee or others upon the land 
with the consent of the lessee or sub-lessee by any 
defective condition which comes into existence after the 
lessee has taken possession." 
The above Section and the succeeding sections under Topic 3 are 

illustrative of the view taken by the courts in the District of Columbia 


prior to this decision and support the non-liability of appellee, 


3. THE COURT ERRONEOUSLY ANALYZED AND CONSTRUED 
THE FACTUAL SITUATION AS IT EXISTED IN THIS CASE. 


The facts in the record do not justify the Court's interpretation, 
and there is no basis for the Court's stating that appellee had notice of 
a defect in the ceiling. The Court commences its review of the facts by 
stating "The bathroom ceiling, located just off the bedroom in appel- 
lants' apartment, had fallen and been repaired not long before appel- 
lants took possession." Contrary to this, the record discloses that the 
bathroom ceiling was replaced over two years before female appellant's 
tenancy commenced (R-42). The Court attaches significance to the fact 
that the living room ceiling fell in an adjoining apartment six months 
before the accident here. No other circumstances concerning this 
appear of record and no possible analogy can be made, nor is there any 
basis for the Court's stating that "in view of the fact that the ceiling 
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fell only four months after the alleged inspection, the jury might reason- 
ably find that the inspection was negligently performed." The Court is 
undertaking to speculate upon and contradict the sworn testimony of the 
witness, Hall, when no contradiction appears of record. Finally, the 
Court rejects the affidavit of appellee which shows that at no time during 
his management, up to and including a short time before the accident, 
was anything needed to be done to the bedroom ceiling. This uncontra- 
dicted affidavit eliminates any possible basis for contending that the 
janitor did not inspect the female appellant's ceiling to determine if it 
had been weakened after the leak in the apartment above. Appellee was 
the person claimed by appellants to be responsible and his affidavit 
indicating the bedroom ceiling to be in sound condition was uncontra- 
dicted of record (R-45). 


There thus appears of record no evidence at all to show any knowl- 
edge on the part of appellee or his agents concerning any unsoundness 
or need of repair to the ceiling. On the contrary, the record as 
demonstrated by appellee's answer to interrogatories and his affidavit 
indicates his management care, particularly where plastering repairs 
were necessary (R. 42). 


4. THE DECISION HERE, ALTHOUGH NOT SO EXPRESSLY 
STATING, OVERRULES THE FULL BENCH DECISION OF 
THIS COURT IN JAMIESON, ET AL. v. WOODWARD & 
LOTHROP, ET AL., 101 U.S. App. D.C. 32, 247 F. 2d 23, 
cert. den. 355 U.S. 855, 2 L.Ed. 2d 63, 78 Sup. Ct. 84. 


Appellee's position with regard to this Court's decision as it per- 
tained to the duties of 'the Appellants when faced with the motion for 
summary judgment is best summed up by the expression of the full bench 


of this Court in Jamieson, supra, when it said: 


plaintiff tendered no issue of fact on this topic; a 
motion for summary judgment had been made, and she was 
opposing it; she should have posed a genuine issue of 
material fact as to the reasonableness and feasibility of a 
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safeguard if she wished to make that contention. It was not 
necessary that her evidence be proffered, but faced witha 
motion for summary judgment, she had to raise an issue of 
fact. The District Judge who heard this case is well ee 
of the rules of procedure.” 
Appellants here filed no counter affidavit, and the depositions and 
affidavits filed by appellee clearly established that no genuine issue 
existed. As a matter of fact, appellants conceded they had no other evi- 
dence that could have been proffered. (Page 10, Appellants’ Brief) 
This Court, however, rejects Jamieson and compares the situation here 
to its earlier case of Cellini v. Moss, 98 U.S. App. D.C. 114, 232 F. 2d 
371, an automobile case. In effect, this Court indicates that a jury 
should consider again the same testimony previously passed upon by the 
trial judge, although such testimony is uncontradicted. This is clearly 
contrary to Jamieson, supra. As Jamieson stated on page 42: 
"If there is no possible liability in law, and no genuine 
issue of material fact exists, the established practice is 
summary judgment." 
If this decision remains unchanged, it will reverse Jamieson and 
will entirely abolish summary judgment in negligence cases. 


WHAT IT TERMED "THE PRIMARY QUESTION", THE DIS 
OF COLUMBIA HOUSING REGULATIONS, WHEN IN REALI 
THESE REGULATIONS WERE NOT PROPERLY BEFORE THIS 
COURT ON APPEAL. THE HOUSING REGULATIONS SHOU. 
NOT HAVE BEEN CONSIDERED ON THIS APPEAL. 


5. THE DIVISION OF THIS COURT ERRONEOUSLY = 
CT 


The division of this Court has reversed the lower court only as to 
Count I of the amended complaint. This count made no mention whatso- 
ever of the Housing Regulations and contended only that appellee, with 
knowledge of a defective condition in the ceiling of the leased premises, 
failed to repair. 


At the time appellee's final motion for summary judgment was 
granted in the lower court, appellants for the first time urged upon that 


9 


court 2 violation of the Housing Regulations, and sought to amend the 
complaint a second time. The motion to amend was granted, but only as 
to an additional defendant, said additional defendant not involved in this 
appeal; and denied the motion to amend as to this appellee (R. 51-55). 
Appellants have made no claim in this appeal that the lower court com- 
mitted error in this respect. 


It is manifest that this Court therefore should not even have 
reached the question of the Housing Regulations, but should have decided 
the case on the basis of the lease between the parties and in accordance 
with the time-honored precedents of this Court. 


CONCLUSION 


The split decision of the Division promulgates a new and drastic 
rule of law for the District of Columbia. It affects the rights and 


liabilities of many persons. The decision is clearly wrong. The full 
Bench of this Court should therefore grant appellee a rehearing of this 


cause, and thereafter it should set aside the decision of the Division and 


affirm the lower court. 


Richard W. Galiher 


William E. Stewart, Jr. 


Frank J. Martell 


1215 - 19th Street, N. W. 
Washington 6, D. C. 


Attorneys for Petitioner 


10 


CERTIFICATE OF GOOD FAITH 


I, Richard W. Galiher, counsel for petitioner, hereby certify that 
the foregoing petition is presented in good faith and not for delay. 


Richard W. Galiher 


"BRIEF FOR APPELLEE 


ea States Cnet of eats 


sins ata mae ptr anN I 


No. 15,287 


v. . 


- JESS FISHER MANAGEMENT COMPANY, 


‘APPEAL FROM THE: UNTIED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


7 ‘United States Court of Appeals 
ae For: the- 
District.of Columbia Circuit 
=. NOV 23 1959 7 >. -RICHARD W. ‘GALIBER™ Sate ee 
fit Mal? WILLIAM E. STEWART, m7 


- eee ee £20 Wopdwara Butlding. Aes 
Capes Washington, D.-C Be le 


Seopa for ‘Appelice 


7 ROBERT a THIEL 502 


STATEMENT OF QUESTION PRESENTED 


In the opinion of the Appellee, the question presented is: 


1. Was the lower court correct in granting summary 
judgment to a landlord, in the suit of a tenant for personal 


injuries received in her own apartment because of the fallin 


of a ceiling where the lease required no repairs, where the 


landlord had never repaired the ceiling and where there was 


no evidence of either repairs needed or a latent defect. 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT m5 


ARGUMENT: 


1. The District Of Columbia Housing Regulations 
Were Not Applicable, They Were Not Violated, 
And In Any Event Did Not cunee The Law Of 
Landlord And Tenant . : 


Appellee Had No Obligation To — And No 
Control Of The Premises Where The Accident 
Occurred 5 : “ “ : 


3. Summary Judgment Was — 


CONCLUSION Saipelijeiex ate 


TABLE OF CASES 


Bowles v. Mahoney, 91 U.S. aoe D.C. 155, 
202 F. (2) 320 ee : 5 


Corby v. Zimmer, 90 A (2) 485 : 5 : 


Gladden v. Walker & Dunlop, 83 U.S. ADP: D.C. 224, 
168 F. (2) 321 ies , en ees 


Gulliver v. Fowler, 64 Conn. 556, 30 A. 852 


Hariston v. Washington Boonie eiciactemen 
45 A.(2) 287 


Howell v. Schneider, 24 U.S. App. D.C. 532 ~ 


Jamieson v. Woodward & eerie 101 U.S. ee D.C. ae 
247F.(2)23 . 5 


Lawler v. Capitol City Life Ins. Co., 62 U.S. mages D.C. 391, 
68 F. (2) 438 . 


Newman v. Sears, Roebuck & Co., 43 N.W. 2 a 
T7N.D. 466 


Security Savings and Commercial oe v. “sulivan, 
49 U.S. App. D.C. 119, 261 F. 461 


Stone v. Sullivan, 300 Mass. 450, 15 N.E. (2) 476. 

Walker & Dunlop v. Gladden, 47 A. (2) 510 
MISCELLANEOUS 

50 American Jurisprudence 427, Statutes, sec. 403 

82 C.J.S. Statutes, sec. 393, pg. 939. ~ 


UNITED STATES COURT OF APPEALS 
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No. 15,287 


AUDREY WHETZEL, ET AL., 


Vv. 


JESS FISHER MANAGEMENT COMPANY, 


| 
Appellee. 


———— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Prior to March 1, 1956, Appellant Audrey Whetzel, visited and 
inspected as a prospective tenant, apartment 103, 1800 Fort /Davis 
Street, S. E., Washington, D. C. She talked with Mrs. Fox, the wife of 
the resident manager, who showed her the apartment. Mrs.|Fox told 
her that the apartment needed some painting and that she would ask for 
that and for some redecorating as well. The next day, this Appellant 
talked with an employee at the office of Appellee, Jess Fisher Manage- 
ment Company, and was told that the apartment would be redecorated 
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and put in shape; that'when she moved into the apartment, someone was 
painting the living room and kitchen; that an employee of Appellee also 
promised to give her venetian blinds. (J.A. 23-25) Further, she stated 
that she knew the bedroom had been painted, and that the kitchen was 
plastered and painted; that several days before she moved in she visited 
the apartment and it looked like some plastering had been done in the 
bedroom, although she did not go into the bedroom; that she just glanced 
around, was in the entrance and did show Mrs. Fox where she wanted 
the phone in the living room; that she moved in on March 1, 1956; that 
she never examined the condition of the bedroom or the living room 
before she moved in and only noted that they needed painting. (J.A. 26) 


The lease executed by Appellant, Audrey Whetzel, and by Appellee 
was dated March 1, 1956. It did not require Appellee to make repairs 
of any sort within the leasehold. (J.A. 9-14). 


Mrs. Whetzel further testified that in April, an upstairs radiator 
leaked and dripped through the ceiling of the bedroom near the window; 
that Mr. Fox cut the radiator off and that she noted nothing further up to 
the time of the ialiing of the plaster in the bedroom on June 30, 1956. 
(J.A. 27-28) That she never noticed anything wrong with the ceiling 
before it fell, noted no cracks, and when it fell, she did not know just 
where it started to fall first. (J.A. 28) 


Suit was originally instituted on October 8, 1957 in one Count, 
alleging only that Appellees negligently caused and permitted the ceiling 
of the female Appellant's apartment to be and remain in a dangerous and 
unsafe condition which condition had existed for many months prior to 


the date of the accident. (J.A. 1-3) Appellee moved for summary judg- 


ment supported by the affidavit of Jess Fisher which stated among other 
things that the rental agreement did not require any repairs; that Appel- 
Jants had never complained concerning the apartment and that Appellee 
was not managing the premises on the date of the alleged occurrence. 
(J.A. 5) 
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Interrogatories were served upon Appellants after female Appel- 
lant had filed an affidavit setting forth that Appellee had notice of a 
defective condition of the ceiling and the Interrogatories were answered 
by female Appellant to the effect, first, that oral notice was given to 
Appellee and, thereafter, that a Mrs. Typree, employed by Appellee, and 
Mrs. Fox knew of the dangerous condition of the ceiling. (J.A. 7-8) 
This was contrary to the testimony subsequently given by female Appel- 
lant in her deposition under date of March 20, 1958, which indicated that 
no complaints were made nor was any difficulty with the ceiling noted. 
(J.A. 21-31) 


The first motion for summary judgment was granted with leave 
given to amend. (J.A. 20) Thereafter, Appellants filed an additional 
complaint in five counts. Count I was simply a reiteration of) the 
original Complaint upon which summary judgment had been granted. 
(J.A. 16-17) Count II asserted that Appellee failed to warn of a latent 
defect known to Appellee (J.A. 17-18); Count Ill alleged fraud and mis- 
representation in representing the premises as fit for occupancy, while 
Appellee was allegedly aware of the dangerous condition of the ceiling. 
(J.A. 18-19) Count IV alleged a negligent and improper redecoration. 
(J.A. 19) Count V alleged a breach of agreement to redecorate. This 
Complaint was filed on March 11, 1958. 


A second Motion for Summary Judgment was filed by this Appel- 
lee on March 21, 1958 and on May 19, 1958, was granted as to all Counts, 
except Count IV. (J.A. 41) A third Motion for summary judgment was 
filed by Appellee on March 23, 1959, supported by the Affidavits of 
Nathaniel Hall and Jess Fisher. Hall stated that on or about|March 1, 
1956, he was employed by Appellee to examine apartment 103 and to 
make all repairs to the plastering within that apartment which were 


necessary; that he inspected the entire apartment and noted that the 


only places needing plastering were in the living room ceiling; that he 
plastered a small area in the living room ceiling; that he examined the 
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plaster located in the ceiling of the bedroom and found it in good sound 
condition and in need of no repair. (J.A. 44-45) Jess Fisher stated in 
his affidavit that shortly before March 1, 1956, he had employed Hall to 
make an inspection of the plaster within apartment 103 and to do what 
work was required; that Hall inspected all of said apartment, plastered 
2 small area in the living room ceiling, but did nothing to the bedroom 
of said apartment; that he was a managing agent of the owners of the 
apartment having been originally employed in December 1953 and that 
his contract of employment continued until on or about May 26, 1956; 
that his contract of employment was terminated in writing to become 
effective at such time as the rents for May 1956 were paid to Appellee; 
that at no time during Appellee's management was anything done to the 
ceiling of the bedroom in apartment No. 103, except to paint it. (J.A. 45) 


The third Motion for summary judgment was granted on May 27, 
1959. (J.A. 56) During the course of the argument on said motion, on 
April 20, 1959, Appellants’ counsel sought to amend his complaint to 
urge a violation of the Housing Regulations of the District of Columbia; 
his motion was not granted. (J.A. 51-55) 


SUMMARY OF ARGUMENT 


The injured female Appellant was a tenant of Appellee in an apart- 
ment house managed by it under a written agreement which did not re- 
quire lessor to repair the leasehold. Her injuries allegedly occurred 
within her own apartment when a bedroom ceiling fell. Appellee had 
done nothing to the ceiling except paint it during his management and 
had no notice of it being in defective condition. 


The Housing Regulations were not applicable, they were not 
violated and they did not change the Landlord and Tenant Law in the 
District of Columbia. 


The record was bare of any showing of negligence on the part of 


Appellee and summary judgment was, therefore, properly granted. 
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ARGUMENT 


THE DISTRICT OF COLUMBIA HOUSING REGULATIONS 
WERE NOT APPLICABLE. THEY WERE NOT VIOLATED, 
AND IN ANY EVENT DID NOT CHANGE THE LAW OF 
LANDLORD AND TENANT. 


The D. C. Housing Regulations imposed no duty on Appellee to 
repair the leasehold, they did not alter the common law relationship of 
landlord and tenant, they were not applicable here, and, further, no 
violation has been shown. 


Appellant's first argument proposes that this Court adopt the view 


that certain Housing Regulations adopted by the Commissioners of the 
District of Columbia and in force at the time of the occurrence here, be 
construed as changing the landlord and tenant law of this jurisdiction. 
Appellants would argue that based upon the Housing Regulations a 
tenant injured by a landlord's failure to repair a leasehold completely 
within the control and possession of the lessee, can recover against 

the landlord where, as here, the lease is silent with respect to repairs 
except as to those the landlord chooses to make. This Court|should not 
even have to consider this point, because the record is devoid of any 
showing that female Appellant's apartment was in need of repairs at 
the time of the accident, at least so far as Appellants and Appellee knew. 
On the contrary, the record unequivocally establishes that the bedroom 
ceiling was in need of no plastering at the time female plaintiff's 
tenancy commenced; that it had been previously examined prior to its 
being painted, and nothing was wrong with it; that female Appellant 
noticed no cracks or any indication that the ceiling was defective prior 
to the accident, and made no request for any repairs. While!she did 
state that an upstairs radiator had leaked, she noted no indication, 
thereafter, that the ceiling was in need of repair. Additionally, at no 
time during Appellee's management of the property was the ceiling in 
female Appellant's apartment repaired. 
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The Housing Regulations do not enlarge the common law duty or 
liability of the Appellee, which is that in the absence of fraud, conceal- 
ment or covenant in the lease, a landlord is not liable to a tenant for 
injuries due to a defective condition, or for the faulty construction of 
the demised premises. First of all, they have never been construed as 
enlarging a landlord’s liability in the District of Columbia, and, further- 
more, if the regulations are in derogation of the common law (as is 
apparent), it would be necessary that such purpose be expressly declared 
or necessarily implied. 82 CJS Statutes, Section 393, page 939. A 
Statute or regulation in derogation of the common law is always to be 
strictly construed. 50 American Jurisprudence 427, Statutes, Section 
403. We are not dealing with a Statute here, but we are dealing with a 
regulation adopted by the Board of Commissioners. So far as Appellee 
has been able to ascertain, no one has ever contended that these regula- 
tions changed the common law rule in effect so long in the District of 
Columbia, or that they apply to a situation such as existed here. 


The part of the regulation supposed to apply to the situation here 
as cited by Appellant's counsel in the argument of the Motion for Sum- 
mary Judgment, was "each interior wall or ceiling shall be structurally 
sound and free of loose plaster or all other loose structural or surfacing 
material." (J.A. 51) The record indicates no violation of this regula- 
tion, irrespective of its applicability. Further, Appellants concede that 
the regulations relied upon do not expressly authorize suit by one injured 
by reason of an owner's violation, and do not create a statutory cause of 
action. 


The case of Newman v. Sears, Roebuck & Co., 43 N.W. 2d 411, 


ee 


717 N.D. 466, is illustrative of the view taken by the more enlightened 


jurisdictions with respect to the Housing laws. Newman says: 


"Housing laws have been passed in many states 
varying in different degree the common law rule of 
non-liability of landlord to his tenant. The courts 
have differed in their interpretation of the statutes 
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according to the language thereof. 52 CJS, Land- 
lord and Tenant, 8 417, p 20, 4 Thompson on Real 
Property 35; Johnson v. Carter, 218 Iowa 587, 
255 NW 864, 93 ALR 774; 32 Am Jur 524. The 
main purpose of these housing laws seems to have 
been to promote the health, safety and welfare of 
the people in general. Unless there is a direct 
liability imposed upon the landlord these statutes 
are generally held not to alter the common law 
relationship of landlord and tenant, but merely to 
give the tenant a right of action to enforce better 
housing conditions. 


"It is generally held that such statutes are 
not to be extended by implication. Palmigiani v. 
D'Argenio, 234 Mass 434, 436; 125 NE 592. 
Callahan v. Loughran, 102 Cal. 476; 36 P 835. 
Of statutes similar to our Section 47-1612, NDRC 
1943 it is said in 52 CJS, Landlord and Tenant, 
8 417, p 20 that 'a landlord is not liable for per- 
sonal injuries where the statute requires the 
landlord to put the premises in a condition fit for 
occupation and to make repairs on notice, but 
gives the tenant the right to make repairs if the 
lessor neglects to do so and to deduct the expense 
of such repairs from the rent.’ 


''A Massachusetts law provided that every 
structure, 'shall be maintained in such repair as 
not to be dangerous. The owner shall be respon- 
sible for the maintenance of all buildings and 
structures.' ST 1907, c 550, 8 127. In construing 
that law, the court said that it 'does not expressly 
attempt to modify or affect in any way the rela- 
tions between landlord and tenant as they exist at 
common law.' Vallen v. Cullin, 238 Mass 145, 
130 NE 216, 217." 


The cases cited by Appellants are not only factually dissimilar, 


but represent a minority viewpoint not consistent with sound principles 


of law and one never recognized in the District of Columbia, 


The main purpose of Housing Regulations seems to be/the promo- 
tion of the health, safety and welfare of the people in general. Unless 
there is direct liability imposed upon the landlord, these Statutes are 
generally held not to alter the common law relationship of landlord and 
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tenant, but merely to give the tenant the right of action to enforce better 


housing conditions. In the absence of an express provision providing 
for liability for personal injuries, and there is none in these housing 
regulations, the remedy provided by the statute is exclusive, and 
Appellants, therefore, have no action here under the regulations. 


Appellants attempt to incorporate under this same point an argu~- 
ment that the fact that a leak in the ceiling was repaired or that other 
ceilings were repaired justifies the conclusion that the parties to this 
lease intended the landlord to make repairs. This contention is disposed 
of by Walker & Dunlop v. Gladden, 47 A. 2d 510, a Municipal Court of 
Appeals decision, where that Court said: 

"Tt is'also insisted by the plaintiffs that because 
the evidence showed that in the past the landlord had 
made numerous repairs to various apartments in the 
building that by this course of conduct the landlord 
had assumed the duty and obligation to make repairs. 
We think this contention cannot be sustained. If such 
were the law, then all landlords would hesitate to 
make any repairs for fear that by so doing they would 
obligate themselves to make all repairs. Yarbrough 
v. Booker, 141 Tex. 420, 174 SW 2d 47, 150 ALR 
1369 and cases cited in annotation following at page 
1382." 

This case was reversed by this Court -- Gladden v. Walker & 


Dunlop, 83 U. S. App. D. C. 224, 168 F. 2d 321, but not as to this point. 


Appellants also argue that the lease was ambiguous as to repairs 
and that the Court, therefore, should decide that repairs were required 
by the landlord, citing a provision which requires the tenant to give the 
landlord notice of defects and also a provision which permits the land- 


lord to inspect the premises and to make any repairs which the landlord 


deems necessary. Again, Walker, supra, and the cases therein cited, 
disposes of and rejects this contention. The identical provisions were 
there discussed and the Court pointed out that they did not impose upon 
the landlord the duty to make repairs, citing Gulliver v. Fowler, 64 Conn. 
556, 30 A. 852 and Stone v. Sullivan, 300 Mass. 450,15 N.E. (2d) 476. 
No ambiguities were present in the lease here. 
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It is submitted‘that a landlord's liability for defects in the 
premises under the relationship which existed here should most cer- 
tainly be limited to defects in those portions of the premises |which 
were under his control. Further, that so startling a change in the law 
should be based upon express legislative enactment and not upon judi- 


cial inference. 


It is submitted that the Housing Regulations do not apply here and, 
further, that even if they did, no violation has been shown. 


2. APPELLEE HAD NO OBLIGATION TO REPAIR AND 
NO CONTROL OF THE PREMISES WHERE THE 
ACCIDENT OCCURRED. 


The lease required no repairs, the record does not show that any 
were necessary up to the time of the accident and consequently there 
was no breach or violation of any duty by Appellee. 


The law is well settled in the District of Columbia that, when a 
landlord leases premises, there is no implied warranty that the prem- 
ises are safe or well built, or reasonably fit for the occupancy intended. 
The tenant is the purchaser of an estate in the property she rents and 
she takes it completely under the doctrine of caveat emptor. Howell v. 
Schneider, 24 U. S. App. D. C. 532; Lawler v. Capitol City Life Ins. Co., 
62 U. S. App. D. C. 391, 68 F. 2d 438. 


Bowles v. Mahoney, 91 U. S. App. D. C. 155, 202 F. 2d 320; in 


quoting from Security Savings and Commercial Bank v. Sullivan, 49 
U. S. App. D. C. 119, 261 Fed. 461, said: 


. it is settled law that where the owner of 
premises, by lease, parts with the entire posses- 
sion and control of the premises, and the tenant, 
either by express provision of the lease, or by 
silence of the lease on that subject, assumes 
liability for the keeping of the premises, in proper 

- repair, the tenant and not the owner, will be liable 
in case of an accident due to negligence in allow- 
ing the premises, or any portion thereof, to get 
out of repair." 
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In this case, there were no special circumstances creating 
liability in the landlord or changing the relationship between the Appel- 
lee and female Appellant from that generally found between a landlord 
and tenant. There was no retention of possession or control by Appel- 
lee, and consequently, no duty to answer in damages for the injuries 
allegedly sustained by the female Appellant. In the absence of an ex- 
press agreement by the lessor to repair, or a fraudulent misrepresenta- 
tion as to the condition of the premises, or deceit or concealment by 
the landlord, the tenant takes the risk of safe occupancy and the property 
as he finds it. Hariston v. Washington Housing Corporation, 45 A. 2d 
287, and Corby v. Zimmer, 90 A. 2d 485, and see Walker, supra. 


3. SUMMARY JUDGMENT WAS PROPER 


Appellants finally urge that "since the essential facts must come 
exclusively from the landlord and his agents, appellants should be given 
an opportunity to put them on the stand at trial." 


Concededly, then, Appellants have no other evidence to offer in 


support of their case. They speculate that cross-examination at trial 


might possibly make out a case against Appellee. With this admission, 
this Court will see that Appellants have no testimony or evidence which 
will contradict the record and affidavits as confronted the court when 
summary judgment was granted. Appellants had ample opportunity to 
come forward with evidence to support their claim, if any existed, but, 
frankly concede that they have none. 


As this court said in Jamieson v. Woodward & Lothrop, 101 U. S. 
App. D. C. 32, 247 F. 2d 23: 


‘We must, when appropriate procedural demands 
have been made, determine at the outset of an action 
whether a possible liability in law of the defendant 
has been indicated by the plaintiff. This is a concept 
basic in our jurisprudence. It is established, firmly 
and correctly, that if a defendant has violated no legal 
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obligation, his liability for pecuniary damages must 
not be submitted to the possible prejudices, sympa- 
thies or whims of a lay jury. His basic liability is 
first to be tested as a matter of law on the pleadings 
alone. The plaintiff's deposition was in, and so were 
the pertinent exhibits. If there is no possible liability 
in law, and no genuine issue of material facts exists, 
the established practice is summary judgment." 
The record established clearly that Appellants had no claim 
against this Appellee and the granting of summary judgment was entirely 


proper. 


CONCLUSION 


The decision of the lower court which granted summary judgment 
should be affirmed. 


Respectfully submitted, 


RICHARD W. GALIHER 
WILLIAM E, STEWART, JR. 


820 Woodward Building 
Washington, D. C. 


Attorneys for Appellee 


